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Dear Reader,

We are delighted to present the May’ 2024 edition of our monthly Compliance Newsletter. The newsletter will help
you stay updated with the latest regulatory changes, notifications, and amendments.

In this edition of our monthly Compliance Newsletter, we bring you the latest Minimum Wages revisions notifications
from the states of Uttar Pradesh, Chhattisgarh and Madhya Pradesh.

Further, we have also appended the notifications and amendments released in the month of May’24. Some of the
important announcements made in this newsletter are Extension of Due Date for Filing Professional Tax Returns in
West Bengal, Circular regarding Settlement of Physical claims without UAN in lieu of death cases and many more.

Read further to know more!

Best Regards,
Gi Group India

Follow For More Updates

@ODON



https://www.youtube.com/channel/UCN9JwaKryU5QzBuKqvAGujA
https://www.facebook.com/profile.php?id=61551459224040
https://www.instagram.com/gigroupindia01/
https://www.linkedin.com/company/gi-group/posts/?feedView=all&viewAsMember=true
https://twitter.com/GiHolding_IN

About Gi Group India

Gi Group India is one of the world's leading human capital solutions and services provider, offering services in various
domains of talent acquisition and management. The group is active in the fields of Temporary and Permanent Staffing,
Site Managed Services, Search & Selection, Domestic & International Recruitment, Recruitment Process Optimization
(RPO), Executive Search, and HR Consulting & Training. We have direct and indirect presence and strategic
partnerships in about 57 countries across Europe, Asia, America, and Africa. Gi Group has developed strong
expertise through its specialist divisions and dedicated local and international teams.

Gi Group has been present in India for the last two decades, helping clients implement highly crucial projects by
hiring and managing great talent. In India Gi Group actively works with customers across the country through a
network of offices in 10 major cities. We help organizations achieve accelerated growth by helping them acquire the
right kind of talent and providing them with a continuum of staffing solutions, from short-term to long-term and
incidental to strategic, for organizations of all sizes and across multiple locations.

Our list of clients ranges from global Fortune 500 companies to large Indian Companies and New Economy Startups.
We service our customers through a combination of technology and an extremely agile and responsive team of
recruiters and process specialists, thus enabling our clients to focus on business performance and productivity. Ranked
globally and in India as one of the largest staffing firms by Staffing Industry Analysts, Gi Group is also a global
corporate member of the World Employment Confederation (formerly CIETT).

In India, Gi Group is one of the founding members of the Indian Staffing Federation (ISF).
Gi Group is also a long-term strategic member of the National HRD Network.



MINIMUM WAGES REVISIONS

The Uttar Pradesh Minimum Wages Notification

The Government of Uttar Pradesh Vide Notification No. 1784-90 Enforcement-(MW)/ 15, has released revision of Minimum
wages and VDA for various scheduled employment w.e.f O1st April 2024, to 30th September, 2024. Please refer to the table
below and notification appended herewith for more details:

Effective Date: 01/04/2024
Category: Various including Shops & Commercial Establishment

Class of Employment | Basic Per Month | VDA Per Month | Total Per Day | Total Per Month

Unskilled 5750 4898 410 10648
Semi-skilled 6325 5388 451 11713
Skilled 7085 6035 505 13120

The Chhattisgarh Minimum Wages Notification

The Government of Chhattisgarh vide nofification no. 2024,/3302 has revised minimum wages effective from 1 April 2024 for
various scheduled employment. Please refer to the table below and notification appended herewith for more details:

Effective Date: 01/04/2024
Category: Various including Shops & Commercial Establishment

Category Zone | Basic Per Month VDA Per Month Total Per Month
Unskilled A 8320 2580 10900
B 8060 2580 10640
C 7800 2580 10380
Semi-Skilled A 8970 2580 11550
B 8710 2580 11290
C 8450 2580 11030
Skilled A 9750 2580 12330
B 9490 2580 12070
C 9230 2580 11810
Highly-Skilled A 10530 2580 13110
B 10270 2580 12850
C 10010 2580 12590



The Madhya Pradesh Minimum Wages Notification

The Government of Madhya Pradesh vide notification no. 6/11/Nov/Five/2024/15817-16066 has amended minimum

wages effective from 1st April 2024 for various scheduled employment. Please refer to the table below and nofification

appended herewith for more details:

Effective Date: 01/04/2024

Category: Shops & Commercial Establishment

Class of Employment Basic Per Month
Unskilled 6500
Semi-skilled 7057
Skilled 8435
Highly Skilled 9735

VDA Per Month

3675
3975
3975
3975

Total Per Month

10175
11032
12410
13710
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Extension of Due Date for Filing Professional Tax Returns in West Bengal

The Government of West Bengal, vide Memo No. 40/CT/PRO has extended the last date of filing the return in Form Il under
the West Bengal State Tax on Professions, Trades, Callings and Employments Act, 1979, till 31st May 2024 for electronic filing
and 15th June 2024 for furnishing the return in paper form. Please refer to the notification appended herewith for more details.

Circular regarding removal of mandatory uploading of the image of cheque leaf/attested bank passbook for certain

eligible cases in EPF Claim

The Employees Provident Fund Organization has issued Circular vide Circular No. WSU/E-49885 regarding removal of
mandatory uploading of the image of cheque leaf/attested bank passbook for certain eligible cases in EPF Claim. As per the
Circular, the claims being eligible for this relaxation would be soon colour coded for ease of identification such claims by the
dealing hands to prevent such inadvertent returning of such claims. This step from EPFO will allow faster claim processing and
reduced rejection rates. Please refer to the notification appended herewith for more details.

Circular regarding Settlement of Physical claims without UAN in lieu of death cases

The Employees Provident Fund Organization has released Circular vide Circular No.
WSU/2020/ClaimsettlementwithoutUAN-clarification(E25432) /1208 regarding Claim Settlement of Physical claims
without UAN in lieu of death cases. Please refer to the nofification appended herewith for more details.

Notification regarding approval of rate of Interest on EPF accumulations for the Financial Year 2023-24

The Ministry of Labour and Employment vide Notification No. R-11018/01,/2023-SS-Il has announced interest rate 8.25%
of EPF accumulations for the financial year 2023-24 to the account of each member of the Scheme which is as per para 60(1)
of the EPF Scheme, 1952. Please refer to the notification appended herewith for more details.

Circular regarding Compliance of the order of Hon'ble Supreme Court of India (Provisions of the HIV Act) in ESI

The Employees State Insurance Corporation vide No. U-12011/ 3/2022-Med-|, has issued Circular regarding Compliance
of the order of Hon'ble Supreme Court of India (Provisions of the HIV Act). In view of this circular, all ESIC & ESIS hospitals to
ensure provisions of treatment, diagnostic facilities related to HIV or AIDS, Anti-retroviral therapy and Opportunistic infection
management to people living with HIV or AIDS. Please refer to the notification appended herewith for more details.

Disclaimer: All information and content contained in this document are provided solely for general information and reference
purposes. Gl Group India makes no statement, representation, warranty or guarantee as to the accuracy, reliability or timeliness
of the information and content contained in this document. Although every possible care and caution has been taken to avoid
any mistakes or omissions while editing. Printing, producing online or publishing the judgments, Head Notes, Editorials, Articles,
Forms& Precedents, the subscriber or reader should verify the correctness respectively from the full text as in the certified copy
of Judgements or Gazettes concerned. Neither Gl Group India nor any of its related company accepts any responsibility or
liability for any direct or indirect loss or damage (whether in tort, contract or otherwise) which may be suffered or occasioned
by any person howsoever arising due to any inaccuracy, omission, misrepresentation or error which may inadvertently crept on
despite care and caution in respect of any information and content provided by this document.

Contact Information:

Name- Sushil Shah, Legal and Compliance

Email- marcom.india@gigroup.com, Website: www.gigroup.co.in

Address- World Trade Tower, Tower-B, Unit 503, 5th Floor, Sector 16, Noida, Uttar Pradesh - 201301



mailto:marcom.india@gigroup.com
http://www.gigroup.co.in/
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Igfad e 9 —9% @ 45 e

( f&HT® 01.10.2023 | 31.03.2024 TH) (i 01.04.2024 & 30.09.2024 TH)

JAqH o aa W'.“'Ei.'wmﬁ' A 999 WU |

FATH & 9 m'.mfi.'wz““ A a9 WY |

8320.00 : 2580.00 . 10900.00
8060.00 : 2580.00 . 10640.00

7800.00 : 2580.00 . 10380.00

8970.00 : 2580.00 . 11550.00
8710.00 : 2580.00 . 11290.00
8450.00 : 2580.00 . 11030.00
9750.00 : 2580.00 . 12330.00
9490.00 : 2580.00 . 12070.00
9230.00 : 2580.00 . 11810.00
10530.00 : 2580.00 . 13110.00

8320.00 (320.00 | 2300.00( 88.46 | 10620.00| 408.46 (408)
8060.00 [310.00 | 2300.00| 88.46 | 10360.00| 398.46 (398)

7800.00 (300.00 | 2300.00( 88.46 | 10100.00| 388.46 (388)

8970.00 (345.00 | 2300.00( 88.46 | 11270.00| 433.46 (433)
8710.00 |335.00 | 2300.00| 88.46 | 11010.00 423.46 (423)
8450.00 [325.00 [ 2300.00( 88.46 | 10750.00 413.46 (413)
9750.00 [375.00 [ 2300.00( 88.46 | 12050.00 463.46 (463)
9490.00 (365.00 | 2300.00( 88.46 | 11790.00| 453.46 (453)
9230.00 (355.00 | 2300.00( 88.46 | 11530.00| 443.46 (443)
10530.00 }405.00 | 2300.00( 88.46 | 12830.00 493.46 (493)
10270.00 (395.00 | 2300.00| 88.46 | 12570.00] 483.46 (483) 10270.00 : 2580.00 . 12850.00
10010.00 |385.00 | 2300.00| 88.46 | 12310.00 473.46 (473) 10010.00 : 2580.00 . 12590.00
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=1 e frTt # srikq e 999 W sifel U9 SHaIiRal & WS 19 afe gaaw aa9 e aRad-eia WIS Ao |
(A% 01.10.2023 ¥ 31.03.2024 TH) (fRTi® 01.04.2024 ¥ 30.09.2024 TH)

gRad=ia TRad=eia
HEMR wl HEMS el

FAqH g 9 FA 909 ©I H IAqH A 9 FA 9T B/ H
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PIG LIS

wfafes

PIG LIS

wfafes

PIG LI

fofes

S
Eal
T

PIG LI

wfafes

PIG LI

fafes

IR LIS

wfafes

8320.00

277.33

2300.00

76.67

10620.00

8320.00

2580.00

10900.00

(363)

8060.00

268.67

2300.00

76.67

10360.00

8060.00

2580.00

10640.00

(355)

7800.00

260.00

2300.00

76.67

10100.00

7800.00

2580.00

10380.00

(346)

8970.00

299.00

2300.00

76.67

11270.00

8970.00

2580.00

11550.00

(385)

8710.00

290.33

2300.00

76.67

11010.00

8710.00

2580.00

11290.00

(376)

8450.00

281.67

2300.00

76.67

10750.00

8450.00

2580.00

11030.00

(368)

9750.00

325.00

2300.00

76.67

12050.00

9750.00

2580.00

12330.00

(411)

9490.00

316.33

2300.00

76.67

11790.00

9490.00

2580.00

12070.00

(402)

9230.00

307.67

2300.00

76.67

11530.00

9230.00

2580.00

11810.00

(394)

10530.00

351.00

2300.00

76.67

12830.00

10530.00

2580.00

13110.00

(437)

Q]

o

10270.00

342.33

2300.00

76.67

12570.00

10270.00

2580.00

12850.00

(428)
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10010.00

333.67

2300.00

76.67

12310.00

10010.00

2580.00

12590.00
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I /313 /70 / 5103710 / 2024 / 3304 a1 IR, el 24.05.2024

/ /IegET/ /
IRE SENT

_[ATH daq A, 1948 B GRT 4(2) & AT HeH UISHRI
@ IMABR SHGE, BTG, YR DI 5 [T, BT R HHID / 3761,/ 613
/ 16—V /82, faqid 25.05.1982 & gRT TR fhd TM A Sdd Uacd AfBRI
BT YANT B BY UAg g1 ARG IRATT IUAIFAT Hed FaADId, Sl b AR 2T
T AR X, R 9 a0 o), § JoR¥eTs S, SMga BN, fad Sars
2023 9§ fAHER 2023 % & SUHIHN Hd GaAbid &I AGd AR wibd
A B —

A8 /98 RIS YR ST HTE /a8 RIS YR YA

I qADID (MR a9 I Gadid (SR a9
1986—87 = 100) 1986—87 = 100)

1770.79 1862.82
1769.49 1856.15
1777.46 1833.48
1789.50 1845.48
1796.16 1854.82
1818.80 1850.81

10722 11103.55
6 = W 5 =1850.59

(1851)

ara: favra ©: A8l &1 iAd 1851 HIfYT HRcl g, Sl & FREd &N
H i sl & o fale & gaeie (@R 3t fofeT ssad @) 2|
9 YR W 3 ORI AfERI=AT shHld Uh—10—4 /2016 /16 QId 06.10.2018 &
gRT TN gAad 9a= Ud dergar fde aRadaefia #€mE war srRa
e # T siffet a1 fasie 01.04.2024 | 30.09.2024 TH < B |
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UHR RIS SN H ATH I RV & Haeg § ARIe AR YA e
JABID 1285 (2001=100) H IMTER 3Bl & HUR Jells 2023 I THR 2023 qH DI
3rafyy se6 3iTd fawgeil (1851—1285=566 UTEc) @I gfg g &1 Sad & URVIFRAHRY
IMRE e H RS sl & ford aRadelia 988 wear 1.25 U9 (Har U9)
gfa g i U@ B9R PREcl 4 & ford 7.08 wud gRgcTeiiel HEIg ¥l Ud
AT ARIT! AN & I a1 & foly MgiRa ufd =g 3% R gRad-refia
HETs A faAI® 01.04.2024 ¥ 30.09.2024 TH T & |

DINTE e 519 fa9TT &1 SIfERIeAT $Hidh Th—10—4 /2016 /16
&I 06.10.2018 & A PR AN H PRI SIADl B YATH 9= <RI
DI ARG IR ST Hod aAGIH A Fdg [HdT 73T 8 | 37 PRI SRT H
St siffetl @1 st g IR uRadefiar #ETS W fRAiF 01.04.2024 |

30.09.2024 TP I & | V
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: AT Tl bl eI S|
HHANAT BT T gerIe el M . >
YT R HEME Hd B R aad

o SRICOUINER : (. 7.08)
(1000 SFTRa ¥t e W) 0 2096 T e o 4 wR (125 4 Rt faeg) 3404

RO AR (@28) w0 27.66 W 4o oo g(;;?(fgl 401 s farg) 3474

. St qor @ SFER SFRAE R, 9e) TR @ el ave, @l e § =T, e
& TAI AR e MaR e 9 &A1 |

& R a1 R &

Ay (%. 5.66)
5 U ufa fa=g 500 (1 O=m wfd fo=g)

_ ! (. 5.66)
20 U A B IR JBST WO 2276 Wy o g 500 (1 e wRY )

10 UTH 999 & Ufq dbsT w0 22.05

‘ ! (. 5.66)
30 U™ 9o & Ufd sl w0 22.76 U 5 T 9 =g 500 (1 T U A=)

Ay (. 7.08)

40 UTH I & Ul AdbsT  wo  28.89 5 1 ufer favg 400 (1.25 Ym Uiy fawg)

‘ ! (. 9.45)
70 UM 99 & 9fd dbST w0 3879 W Y ufy =g 300 (1.67 Y ufd =g

Yy (5. 11.32)
5 Ur ufd fasg 250 (2 U= ufar fa=g)

_ ! (. 11.32)
100 TTH 999 & Ufd Adsl w0 45.87 U 5 oY faeg 250 (2 SR URY )

80 UTH 9oi4 & Ufd AT w0 44.57

_ _ (5. 14.15)
200 T I & U HHST W0 5641 N 5 U= ufer fa=g 200 (2.50 Y= Wy f3wg)

frdwa o Rrafea &

10 U q9 B IR ddST WO 2276 Wy o %20566?1) e oy eg) 2842

: (. 7.08)
20 UTH 9o & Ufd st w0 28.37 W 5 e WY g 400(1.25 ST SR ) 35.45

: ! (%. 9.45)
30 U Ioi1 & Ufd 9del w0 36.30 U9 5 e wRY g a00(1.67 ST R ) 45.75

: (. 9.45)
40 I 9o & ufd ddsT w0 37.05 W 5 e WY Rig 300(1.67 ST SR ) 46.50
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5.

6.

7.

8.

| &
- _ m“?% ﬁg;'i"af‘

‘ (. 9.45)
70 U 999 & Ufd deel w0  39.15 sawmﬁ%wowawﬁﬁ% 48.60

‘ (. 11.32)
80 UTH I9i4 & Ufd Adel w0 45.87 aﬁsﬁwvﬁﬁizsozﬁwﬁﬁi 57.19

: (5. 14.15)
100 TTH doi & Ufd bsT w0 5499 A s W 5y frg 200 (250 e TR Q) 69.14

: (. 1415)
200 UTH I & Ufd ddsl w0 57.81 U s et 91 Reg 200 (250 e TR Q) 71.96

ﬁmﬁﬂwgn?ﬁwmﬁa?mwﬁwwﬁmmaﬁﬁwwm
Tmﬁﬂ?_cb_\’ et AT Ren A1 [elfed I199 IR e d8 R e o T |

o Ry a1 Rk &

. 10 FRE @ o) ufy dber w0 1829 N (®. 471) 22.99

5 U1 ufafd=g 600(0.83 UT wfifag)

. 12 REE @ for) ufy dber wo 18.96 A (&. 4.71) 23.66

5 U1 ufafe=g 600(0.83 YT wfaifag)

: _ ! (%. 5.66)
. 23 IMRE & fod ufa Adpsr w0 22.73 U9 5 ¥ WY A 500 (1 e Y ) 28.39

(%. 5.66)

. 50 IMREc & fod ufd Adbsl w0 23.46 U9 5 trer Ry fieg s00 (1 e ARy farg) 29.12

(. 7.08)
. 100 MRE« & ford ufy dder wo 28.37 U9 5 e Rt Reg 400125 T oY ) 35.45

: (%. 7.08)
. 200 MRE & ford ufar Vet wo  30.11 aﬁsﬁwuﬁﬁimomsﬁwvﬁﬁﬁ 37.19

®

R IS ¥ SRREw TE@HR §€ BT —

1. 5 RE @ ford ufy AdsT w0 422 W (&. 1.13) 5.35

2.

3.

5 U1 ufdfasg 2500 (0.20 T wfcifa=g)

10 A b Rl R ST w0 480 W (oo 1B e 605
YUTell S @ BITSl g

(%. 1.87)
JdsT

w732 W 5 U1 wfdafaeg 1500 (0.33 Um wfcfa=g) 9.19
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@I e AT ARD ARl =[ATH dad JAAFIH & I, B, Fgdhe Ud
A UGl DI ASIQY DI X 45 AOGFId Mg FaoEl & fg omad gRy
gy X &1 guraeiia 8|
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AT U9 HeTH eIl
gATH Ia4 3T, 1948

BRITTG, YR




T IHROT

AT & PicTH 2 H IUKRIA =IATH HAolgl & JffIRad uRacTeiiel He s
T (€10S1070) Sfells 2023 ¥ fAdaR 2023 # i d iRge wRAR™ Susraar
I gadid (N1 3949 3A@ Uvalq gadbid $Hal SR 1285 (2001=100) A
e W T AGATT & DI 3 H IUSRT Udd dM & fod ufd fag
AT 3ifbd fhd T AR SR A TAT AP &R W BRI HHATRIT D
fo S 1.25 U Ul a5 ufeomme @ &) 9 9<d 8T | RI\a! T0ET 9id
g HIE Sl W S AT Sy ¥ feER ol ot Refd @, @ e
ABIH B MR TR DI ST 3R HAT: 1 W AT 1 ek F <F BT |
9 UBR A AT gRad-eiel HEMTS el <AaH da- &I AR 81T | Sad
AT GABIDH T dad SffAfE, 1948 & Il W UIEBRT EIRT
BRI o195 | \If¥d foar Siaem |

ORI RATH AR DI &I BT Yaa [l T HHan! WR Ufdgd g9E
g d g8 fodl 9§ gRReIfd # oF &1 & Sl | gaq Forgdl srefas,
1948 B IRT 13 B IUIRT (1) & We (W) & A yRBleud fHd T AR
s faaq & Hag H gRifera <)1 § uiisiie |fford © |

iR AT® ASgRl deler A8 & FAINK U QI BRI, 81 Holgul &l
wRYep &% o @1 g §, a8l afd ve o @1 7ol Ao @1 ST @,
HAIRTS ASTGR] DI 26 W AN IR AU DI SIall, [TqH =gAaq Ao
HfAFTE @1 gRT 13 H 9 Y AR I8m9 fagd o1 uriRsife o Afafera

B v

BT, WIYR




BRI SHRTd BTG

gus—H, fgda o<, s‘dﬁ‘cﬁﬂaﬂ e TR, RIAAR  (BT)
Website-www .cglabour.gov.in, E-Mail ID- com-labour.cg@gov.in, ® No. 0771-2443513,14,15,16

HHId /313 /0 / #0370 / 2023 / 6468 a1 AR, feAid 25.09.2023

SAferegEr
BolATe Iog H yAaelidl RFAH dad IRFRE, 1948 @ ORI 4(2) &
JA e UIDRNI SHgdd, BoRe IAYR gRT 3M a9 @1 e
hHlh /3761 ,/613 /16— /82, Ta-ld 25.05.1982 & IIIRY H, H ¥ Rig semgaa
BANG, YR Tdg gRT ARGl ARATT SYHIHI Hed GaAdlidh, Sl [ AR ARBR
& R <RI, REen | @ & w7 f59a o JaR JaTs 2022 | ST 2023 I6
@ HT8l ® Rl TR UahTRIG &HRal § —

IRae RIS oI GADID
(MR T 1960 = 100)

2022 8539.40

g /a9

2022 8559.26

2022 8631.39

2022 8710.36

2022 8710.36

2022 8697.12

2023 8729.99

2023 8723.60

2023 8762.86

2023 8822.21

2023 8855.08

2023 8966.70

104708.34 = 8725.69

B 12 (8726)




SRIFITAR  IUAGAT Jed adhidh &1 3IEd 8726 HINA T g,
S 6 fed darg (Rres I g9 1 |fferd 8) @ fafesior § s sifdent
& forg T frafe < goeie (T7ad TRl &R [AfET gead TR) 2|

S JMER R 54 [I9NT ®1 AT hHAlhd Th—10—4 /2016 /16 faid 06.10.2018
& R RIS =gAaq a9 Ud daraR Hfdse uRad-eiia #grs var drst siffei
®1 fadi® 01.10.2023 ¥ 30.09.2024 TH I BT |




gRadeiiel AE TS A & HI0HT U§ gAfara <
® 99y ¥ faRomes g

SRIET BT, BTN YR HI SJAGAAT HHID /3713 / =00 /
£0370 / 2021 /6468, f&ld 25.09.2023 & SR Fall§ 2022 | ST 2023 Td DI
3rafdy # arRael YR SUHIHIT Hed qadhidh &7 AT 8726 &1 81 3 THR bl
darg. (ores ISt g 1 feaferd 2) & fafesior § <ea| adq gaRieor & Hay
H 3Rge ARAT IUHIRTT Hed Fadid 6321 (1960=100) & AR 3fbsl & HU
SelTs 2022 | T 2023 B! AAT qPH 2405 UTse (8726—6321) 39 fI=gail &1 gfg
gs T Sod @ IRmEEY fR darg (R S g9 o affod @) @
fafmtor # foarom & o uRad+ele 7gme wer 1 B9 ufy fag ufd ok 991 &
A A 2405 w0 GRadeld 7SS Wl fAi® 01.10.2023 | 30.09.2024 TdH T
g |

DINTE e 519 fa9TT &1 SEgeT $Hidh Th—10—4 /2016 / 16
fasTid 06.10.2018 & favia fasl darg (T AT g Y Afiwfera €) @ fafemior
# e # =R B iRgd R SUMITdT Hod gadbia | g fhar A g e
IS ST H RIS #ffel B ATYA—"8 AR URd-2ie Jes Al fadid
01.10.2023 ¥ 30.09.2024 TF < T |

q
(ﬂﬂlrﬁ'g)
SHGeRT Td W&H IR




gy
Targ (e i a9 ) wfFafera 8) fR[ftmior # Ao
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EFFECTIVE WAGES OF BEEDI ROLLERS

Beedi Rolles (For Rolling of 1000 Beedies)
Effective from 01.10.2023 To 30.09.2024
V.D.A. Revisable Annualy with Effect from 01.10.2023

Perticular

Basic Wages

Variable Dearness Allowance

Leave With Salary (@ 5% of Total Wages)

Tatal Wages

Bonus (@8.33% of Total Wages

P.F. Contribution of Employer @ 10% of Total Wages

Total

Less P.F.Contribution of Employer (@10% of Total Wages)

Less P.F. Contribution of Employee (@10% of Total Wages)

Net Payable to Beedi Roller (7-(8+9)
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GOVERNMENT OF WEST BENGAL DIRECTORATE
OFCOMMERCIALTAXES
OFFICE OF THE COMMISISONER OF COMMERCIALTAXES
AND PROFESSION TAX
u 14, BELIAGHATA ROAD, KOLKATA-700015

ORDER

Dated: I‘j/:ﬁr/?’ﬁﬂ-?‘

Whereas there was compelling situation to extend the |last date of filing of return in Form-lil,
under section 6 of the West Bengal State Tax on Professions, Trades, Callings and
Employments Act, 1979, read with rule 12 of the West Bengal State Tax on Professions,

Trades, Callings and Employments Rules, 1979, for the year ending on the 31" day of March,
2024 by an order dated 26.4.2024;

And whereas, the compelling circumstances that led to extension of date of filing such return are
still persisting;

Now therefore, in exercise of the power conferred upon me under rule 12 of the West
Bengal State Tax on Professions, Trades, Callings and Employments Rules, 1979, and in
supersession of the order issued on 26.04.2024 in this respect, except things done or omitted
to be done, the |ast date of filing return in Form-ll| for the period mentioned below is further
extended as specified in the following table;

Periad in respect | Lastdate of transmission of Last date of Last date of
of which return is | data electronically of that transmission of | furnishing paper
required to be return as specified by data electronically| form ofthat

| furnished order dated 27.04.23 of that return as return as
T — specified now | specifiednow
! ¥.E. 31.03.2024 15.05.2024 ' 31.05.2024 15.06.2024

Any return for the said period of Y.E. 31.03.24 having been filed within the extended date, vide
this arder, as specified in the Table above, with the tax payable there-under having been pald within
30.04.24, shall be deemed to have been furnished within the prescribed date in terms of the
proviso to sub rule (2) of rule 12 of the West Bengal State Tax on Professions, Trades, Callings and
Employments Rules, 1979, and accordingly no late fee shall be payable under sub-section (2) of

section (6) for such return.
(2R Lﬁ')ﬂ‘l’

(Devi Prasad Karanam, IAS)
Commissioner,
Profession Tax, West Bengal

Meme No: .40./.CT/PRO Date: .1 4,05, 2024

Copy forwarded to the Special Commissioner of Revenue, Commercial Taxes, 1.5.0. for
uploading it on the official website of the Directorate of Commercial Taxes, West Bengal and on

the official website of Protession Tax, West Bengal for information QW
(Naba aPaI}"‘ S‘

Special CR &PRO
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EMPLOYEES PROVIDENT FUND ORGANISATION
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MINISTRY OF LABOUR & EMPLOYMENT, GOVERNMENT OF IND1A
a0

WA wratTa /Head Office
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Bhavishva Nidhi Bhawan, 14, Bhikaiji Cama Place. New Delhi- 110066

b 1\11:1}:4[-:: L\mw,upﬂn&in-gﬂ\‘.il.n, vy SRR NLEIN
No: WSU/E- 49885 [ (2273 Date: 28/May/2024
LL 2 8 MAY 2024

All ACC (HQ)/ACC (Zones)
All RPFC-I/RPFC-11/APFC OICs

Subject: Removal of mandatory uploading of the image of cheque leaf/ attested bank
passbook for certain eligible cases-reg.

Madam/Sir,

With a view to facilitate the speedy settlement of claims filed online and to reduce the rejection
of claims due to the reason of non-uploading of the image of cheque leaf/ attested bank
passbook while filing claims online, it has been decided with the approval of the CPFC to relax
the requirement of mandatory uploading of the image of cheque leaf/ attested bank passbook
for certain eligible cases based on certain validations which Include Online Verification of the
Bank KYC by concerned Bank/NPCI, Verification of Bank KYC by the employer using DSC,
Seeded Aadhaar Number verified by UIDAI among others.

In all such cases, the following message is displayed in the last part of the PDF of the claim.

;hgg;;g fg af,fested bank Eﬂsj_hggg is not reggfreg'“
This new relaxation has been deployed in the Field Office application on 09/05/2024 and an
email notification on this had also been sent to all ZOs on 13/May/2024,

The claims being eligible for this relaxation would be soon color coded for ease of identification
of such claims by the Dealing Hands to prevent any inadvertent returning of such claims due
to the reason of NON uploading of the image of the cheque leaf/bank passbook, alone.

Till such time, all the DAs in Accounts Section are required to watch for the above message in
the claim PDF so as to avoid any such inadvertent returns.

Yours sincerely,

S Lise
RPFC-I (WSU)

9 gTHHT
_H.ﬁ- MAN DHANASEKAR

i wier Bf smw-

Reglenal P. F. Commissioner-i
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Website: www.epfindia.gov.in. eptindia riais

§ 7 MAY 2004

No:WSU/202O/CIaimsettlementwithoutUAN-cIariﬁcation(E25432//L08
To

All ACC (HQ) Zones,
All ACC (Zones)
All Regional PF Commissioner/Officers-In Charge (All RO’s/DOs)

Sub: Settlement of physical claims without UAN-reg
Ref: Circular No WSU/2020/Claim settlement without UAN-
clarification/914 dated 24.09.2020.

Madam/Sir,

With regard to the instructions issued vide the above circular, certain references
have been received from the field offices intimating their inability to seed and
authenticate Aadhaar in death cases due to inaccurate/incomplete Member
details in Aadhaar, unavailability of Aadhaar in respect of pre-Aadhaar death
cases, deactivated Aadhaar, technical error in validating Aadhaar from UIDAI
database, etc. Further, the above said physical claims could not be processed by
the Field Offices, leading to avoidable delay in the timely release of benefits to
such beneficiaries.

In view of the difficulties being faced by the field offices and given the fact that
Aadhaar details cannot be corrected/updated after the death of the Member, it
has been decided that henceforth, in all such death cases, processing of physical
claims without seeding Aadhaar may be allowed as a temporary measure but
ONLY with the due approval of the OIC in an e-office file duly recording the details
of verification done to confirm the membership of the deceased and the
genuineness of the claimants. This may be carried out among other actions of
due diligence, as deemed fit by the OIC, so as to avoid any fraudulent
withdrawals.

The above instructions would apply only to those cases where the details of the
member are correct in UAN but inaccurate/incomplete in Aadhaar database.
Wherever, the data in Aadhaar are correct but inaccurate/incomplete in UAN, the
instructions issued in Para 6.9 and 6.10 of |D SOP version-2 dated 26.03.2024 will



be strictly adhered to by the field offices to rectify the data in the UAN, seed &
validate/authenticate the Aadhaar so as to comply with the instructions as issued
in the earlier Circular dated 24.09.2020 vide reference, without any deviation
whatsoever.

(This issues with the approval of CPFC)

AN

MSKVV Satyanarayana
ACC,WSU
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No. U-12011/372022-Med-1 Date :72.05.2024
To,

All Dean All DIMS /f AMO All Medical Superintendent
ESIC Medicul Colleges ESI Scheme ESIC Hospitals

& Hospitals State Govt. ESI Corporation

ES] Corporation

Subject : Compliance of the order of Hon'ble Supreme Court of India ( Provisions of
the HIV Act ).

With reference to above cited subject, kindly find amached the judgement of Hon'ble
Supreme Court of India, Civil Appeal No. 7175 of 2021, CPL. Ashish Kumar Chauhan (
Retd. ) Vs Commanding Officer and ORS, vide which the Hon'ble Supreme Court of India
has issued certain directions 1o the Central and State Governments. In r/o of the above
mentioned judgement the following guidelines are issued to the ESIC / ESIS Hespitals for
strict Complhiance.

L. All ESIC & ESIS Hospitals to ensure provisions of treatment, diagnostic facilities
relating to HIV or AIDS, Anti-retroviral therapy and Opportunistic Infection
Management to people living with HTV or ATDS,

2. The guidelines regarding Natwonal AIDS Control Programme in ESIC Medical
Institutions/ Hospitals for preventive, diagnostic and treatment services issued vide
letter no. U-16013/180/2023/Med-1(E-491176) dated 03.11.2023 ( copy enclosed )
are to be ensured for strict Compliance.

1 All ESIC & ESIS Hospituls o formulate HIV and AIDS related information,
education lectures and communication programmes which are age-appropriate,
gender-sensitive, non-stigmatic and non-discriminatory.

4, All ESIC & ESIS Hospitals to ensure that the personnel with significant risk of
occupational exposure o HIV, for the purpose of ensuring safe working environment,
shall (i) provide, in accordunce with the guidelines, firstly, universal precautions to
all persons working in such establishment who may be occupationally exposed to
HIV; and secondly traiming for the use of such universal precautions: thirdly post
exposure prophylaxis to all persons working in such establishment who may be
occupationally exposed 1o HIV or AIDS; and (ii) inform and educaie all persons
working in the establishment of the availability of universal precautions and post
exposure prophylaxis.

5. All ESIC & ESIS Hospitals to ensure compliance with the provision of HIV Act,

6. All Hospitals to designate a Complaint Officer who shall dispose of the complant on
the violation of the HIV Act The details of the Complaiint Officer for compliance of



the HIV Act provision to be displayed in prominent location of the Hospital(s), The
Hespital may also devise SOP 10 deal with such complainas per the provision of the
HIV Act.

All the ESIC and ESIC Hospital are to ensure strict compliance of above instructions /
guidelines and to submit the Action Taken Report within 15 days of receipt of this letter.

This issues with the approval of Medical Commissioner { Medical Services ),

Encl. :

I. Judgement of Hon'ble Supreme Court of India
2. Guidelines regarding National AIDS Control Programme in ESIC Medical
Institutions/ Hospitals for preventive, diagnostic and treatment services

.

|
-

‘ﬂﬂ:d- "':‘! 3
(Dr. Manoj Kumar)
OSD Medical Services

Copyto:

1. All Zonul Medical Commissioner, Zonal OfTices, ESI Corporation.
2. ATl Regional Dircctors, Regional Offices, ES] Corporation.
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IN THE SUPREME COURT OF INDIA
CIVIL APPEITATE JURISDICTION

CIVIL. APPEATL NO(S). 7175 OF 2021

CPL ASHISH KUMAR CHAUHAN (RETD.) ... APPELLANT(S)
VERSUS
COMNMANDING OFFICER & ORS. ...RESPONDENT(S)

JUDGMENT

S. RAVINDRA BHAT, J.

i The present civil appeal challenges an order of the National Consumer
Disputes Redressal Commission, New Delhi* (hereafter, “Commission™). The
application by — CPL Ashish Kumar Chauhan (hereafier, “appellant™) for
compensation was dismissed by the Commission. The Commanding Officer, 171
Military Hospital is arrayed as the first Respondent: the Mediecal Officer at the
171 Military Hospital (*171 MH") 15 the second respondent; the Principal
Director, Directorate of Air Veterans is impleaded as the third respondent; the
Commanding Officer of the South Western Air Command (Gandhinagar HQ) is
arrayed as fourth respondent, and the Sentor Medical Officer at the said Mulitary

facility is impleaded as the fifth respondent. The first, second and fifth

iy P, v

“In Conmmer Complamt Ne: 647 of 2017



respondents are, heresafter, referred to (unless the context otherwise requires) as

“Indian Army": and the third and fourth respondents, as “TAF™.
L. Retevant Facts

2. The aftermath of the attack on Indian Parliament. (i.e.. on |3 December
2001) was followed by heightened tensions at the Indo-Pak border. There was
troop mwobilization at the border: what is termed as a prolonged “eveball 1o
eveball” confrontation between Indian armed forces and Pakistani armed forces.
During this deplovment and engagement. known as “Operation Parakram™. the
appellant. who was a radar operative/ technician -with the TAF, was deployed at
the border. He had enrolled in the TAF from 21.05.1996 in a permanent position
and held a combatant rank. His medical category was A4 GI [which is Category

Al

3. In July 2002, as his services were needed, he was posted at 302 TRU
(Transportable Radar Unit), Pathankot. He fell sick whilst on duty during the
operation (Parakram) and complained of weakness, anorexia and passing high
colored urine. He was, therefore. admitted to 171 MH, Samba. On 10.07.2002,
whilst undergoing treatment at the aforementioned facility. Lt. Col Devika Bhat,
posted as MO (Physician). advised him to undergo a blood transfusion. Qne unit
of blood was therefore, transfused to the appellant, for the management of severe
symptomatic anemia. The said military hospital facility did not have a license for
a blood bank but has been termed by the Indian Army as an “ad-hoc blood bank ™.
Apparently neither any pathologist nor transfusion expert was posted af the
facility as it was specifically opened up during Parakram. The appellant alleges
that 171 MH did not possess any facility fo check markers of blood. including
HIV before transfusion and the blood was indented from another military hospital
— 166 Military Hospital (“166 MH™) as per the SoP? on “4dhoc Blood Bank™. The

= SoP foriad-hioe blood bank 171 Military Hozparal



treatment papers of the appellant were entrusted to the Senior Medical Officer of
the 302 TRU, Pathankot, for maintenance purposes. In August 2002, the appellant
was again admitted to 171 MH; and this time, his hemoglobin level was found to

have increased from 11.5gm®% to 13.0gm%.

4, In April 2014, the appellant again fell ill. This time, he was admitted to
Station Medicare Cenfre, Head Quarter, South West Air Command (U).
Gandhinagar. The test report dated 05.03.2014. reported "“negative " for the HIV
virus. While undergoing treatment at this facility, he suffered some complications
and was consequently, transferred to Military Hospital, Ahmedabad. On further
deterioration of his health af the Ahmedabad center, he was further transferred to
INHS Asvini, Mumbai, an Indian Naval establishment. While undergoing
treatment. his blood samples were taken and on diagnosis. the Lab reports (dated
21.05.2014 and 23.05.2014), revealed that the appellant was suffering from
Human Immunodeficiency Virus (hereafier, “HIFV™"). According to the appellant,
these two lab reports meet the required parameters for a valid medical document,
including mention of the lab reference mumber and name of the medical officer.
The finding of the lab report returns as: “Positive for HIV —I Antibodies by NACO
Strelegy™.

5. The appellant endeavored to trace the source of the virus and realized that
the transfusion of virus infected blood at 171 MH Samba in 2002 was the cause
of his condition. Afier the detection of the HIV virus, the first medical board was
held on 11.06.2014 and as per the findings of the Medical Board, the infection
with HIV was made — “non-arfributable to service™. On being dissatisfied with
the decision of the first Medical Board, the appellant demanded a copy of the
documents relating to his blood transfusion at 171 MH. Samba in July 2002;

accesswas however refused by the respondents on account of their unavailability.

6. In February of 2015. the appellant was hospitalized at a military facility in
Ahmedabad owing to HIN! (Swine) Influenza. Macrocvtic Anaemia,

3



Subhvalodid, and Hasmorrhage along with Immune Surveillance. He requested
information about his Personal Occurrence Report (POR) at 171 Military
Hospital, Samba in 2002 which had to be kept by the Comumanding Officer of the
concerned unit. Pursuant to the request, the fifth respondent. on 24.09.2014, wrote
to the IAF record office, in New Delhi and by letter dated 29.09.2014, the
appellant’s medical case sheet was provided to him. The case sheet shows that
though on 10.07.2002, one unit of blood was transfused to the appellant, but
whether Enzvine Linked Immunosorbent Assay (ELISA) test was conducted
before infusing the blood in the appellant’s body was conspicucusly absent from
that medical case sheet.

T- Thus, Medical Boards were held on 12.12.2014 and 24.06.2015 and in
terms of the medical board proceedings. the appellant™s disability was atinibutable

to service owing transfusion of one unit of blood at 171 Military Hospital on 10th
July 2002. His disability and the disability qualifving elements for the purpose of

disability pension were also assessed by the medical board (@ 30% for two vears.
By letter dated 22.03.2016°, PCDA (P) Allahabad endorsed the findings of the
Release Medical Board and agreed with the sanctioned disability pension. Based
on the findings of the medical boards, the appellant was sent to INHS, Asvini
Mumbai, for his further medical classification, and the specialist! suggested that
the appellant should be excused from physically exhaustive activities (including
PT, Parade, and standing duties).

8. On 10.09.2015. the appellant requested for the release of certified copies
of his medical records. They were not provided to him despite the fact that said
records were essential for his treatment post discharge from the service. In fact,
the appellant alleges that a condition was insisted on him to sign on the

proceedings of a Release Medical Board which allegedly never took place. On

= Letier No RO33035 Aded:
* Opimson of Spectalizt dated 16,12 2015



31.05.2016. the appellant was denied extension of services and was discharged
from service. without the due proceedings of the Release Medical Board. At the
time of release. the appellant was not provided with the Ex-Servicemen
Contributory Health Scheme (hereafter, “ECHS") card within a reasonable time
and an ECHS temporary card was issued only after an application® was moved
by him. Further, Rs. 15.000 were also deducted from the dues owed to him post-

retirement in the absence of an ECHS card for undergoimng medical treatment.

9. On 22.09.2016. the appellant wrote a letter to obtain his disability
certificate. That was denied to him by a letter dated 14.12.2016% which stated
that no such provision exists for issuance of printed disability certificate in the
format as desired by the appellant and subsequently on 29.08.2017, the
appellant’s disability pension was sanctioned in addition to his service pension.

Pertinently, the letter dated 14.12.2016, also mentioned that:

“3d, Norwithstanding above it is cerfified that ar per records held

with this office, the disability “Immune Surveillance (HIV})” got

afflicted due the blood transfusion that you received ar 171 MH in

July 2002, The disability is artributabie to service.”
10.  Aggrieved by the demal of medical reports as to his bleod transfusion. the
appellant preferred an RTI application” requesting for: (i) copies of his
willingness certificate as 10 blood transfusion: (i) information as 1o whether risks
were disclosed to him about blood transfusion and whether appellant consented
to those risks: and (iii) copies of blood test report to ascertain blood group and
Rh factor test report of that one unit of blood. PIO RTI Cell® informed the

appelilant that the information sought by him was exempted under Section 8(1) of

= Application dated 26.04 2016,
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the Right to Information Act, 2005 (hereafter, “RTI Act”). Dissatisfied with the
information provided. he appealed to the First Appellate Authority.

11. The Appellate Authority by its order” rejected the appeal and observed that
best efforts were made by the respondent authorities to trace the appellant’s
medical document and even admission and discharge documents were supplied
to him whenever available with the respondent. It was further observed by the
Appellate Authority that 171 MH is not an authorized military hospital facility
and it was established as an ‘adhoc blood bank® with necessary blood being
requisitioned from 166 MH. Tt was further observed by the Appellate Authority
that old documents (including the appellant’s medical records) have been
destroyed as per the necessary policy and while disagreeing with the findings of
the Release Medical Board (where HIV was attributed to the service), observed
that in absence of any causative factor between blood transfusion and acquiring
HIV infection, HIV infection cannot be attributed to the service and thus found
no negligence on behalf of the hospital authorities. Relevant findings of the
Appellate Authority are reproduced below:

“10. It iz informed that as per the PE of the kospital, 171 Military
Hospital is not authorized any blood bark and hience no Pathologist
is authorized ar pasted, at any time. However, an adhoc bload Sank
was established during ‘Op Paralzam’ 1.e: in 2002, Blood would be
reguisitioned from 100 MH and stored gt 171 MH.™

“16, It is pertinent 1o -ask here as te how a blanker & an assured
statement ba made that a blood mansfusion carried our in 2002 is

the only causative factor for acquiving HIV mfection in 2014

without ascertaining facis about the same.”
12.  Meanwhile, proceedings of the Court of Inquiry (Col) were held on
01.07.2018 to investigate circumistances under which the appellant was transfused
blood at the 171 Military Hospital. Samba and the Col concluded by its findings

& Dated 12.06 2018



that blood provided to the appellant was duly screened for the HIV and other
markers in vogue at the relevant time and on examination of all the witnesses. no
negligence or lapse can be attributed on the part of physician or the support staft
at the said military facility. During the proceedings. Lt Col Devika Bhat, posted
as MO (Physician) at the 171 MH, Samba deposed that the blood transfused to
the appellant was duly screened as per the guidelines and all necessary
precautions were faken to prevent HIV transmission. It was further observed by
the Ceol that while the Release Medical Board has opined that infection can be
attributed to service, but the specialist opinion before the Release Meadical Board
failed to mention assential details to establish a causative link between the blood
transfision in 2002 and the detection of infection in 2014,

13, The Col further observed that;

“0. It is further emphasized that Specialist Opinien given during
EME has nor mentioned about history of on sexual exposure
adminisiration of IV Fluids or injections or any prolonged Hospital
treqiment which are cther modes of ransmission &v HIV in the
mrervening period between Jul 2007 ro may 2014 (period between
blood transfusion ar 171 MH and detection as HIV positive), Hence
categorically attributing HIV infection of the individual te dlood
transfusion given mJul 2002 may not be i order.”

The Col also observed that:

“8. [.] (dl Al the avallable documents have heen exomined and it

emerges thar there were no lapzes or negligence on the part of

treating physician and supporting staff at 17! MH Samba and the

blood bank staff of 160 MH Jammu as all policyiguideiines were

followed for bloed bank screenine of blood before Travisfusion of

one wnt of blood to 7413708 Ex Cpl Ashizh Kumar Chavuhan™”
14. The appellant filed a complaint before the Commission seeking
compensation of T 95,03,00.000 (295 crores 3 lakhs) plus litigation expenses of
I 10.000 per hearing and suitable pecuniary punishment to the delinquent

officers.



I1. Commission’s Findings

15. The Commission dismissed the appellant’s complaint and observed that no
expert opinion was adduced or proved before it for establishing medical
negligence during the blood transfusion against the respondent/opposite parties.
It was also observed that no reason existed for the opposite parties to deny sharing
of the appellant’s medical records, and in fact, the discharge certificate, when
found was duly supplied to the appellant.

16. The Commission also relied on provisions of Indian Medical Council
(Professional Conduct Etiquettes and Ethics) Regulations, 2002 (hereafter “IMC
Professional Conduct Regulations™ )™ to observe that the hospital facility was not
bound to preserve the appellant’s medieal records beyond the period of three
years and thus there is no reason to believe that the authorities deliberately denied
the appellant’s medical records to him. The Commission also relied on the blood
test report dated 05.03.2014 to hold that the appellant was not infected at the 171
Military Hospital, Samba, while denying the Medical Board's opinion dated
12.12.2014 and 24.06.2015 and a letter dated 14.12.2016 (as the same were not
based on any evidence) and thus, no negligence was attributable to the
respondents. Aggrieved by the findings of the Commission, the appellant has
preferred an appeal before this court.

ITI. Proceedings in the present appeal

17. This cowrt by an order dated 08.04.2022, considering the nature of the
controversy involved in the impugned case, appointed Ms. Meenakshi Arora,
learned senior counsel and Ms. Vanshaja Shukla, as amici eurige to appear on

behalf of the appellant and assist the court.

18. By a letter order dated 25.04.2022, this court directed the respondents to
submit the entire recerd pertaining 10 transfusion of blooed on 10.07.2002 to the

¥ Clapze 1 3.1 of Indian Medical Couneil (Professional Conduot Etiguettes and Erues} Resulations; 2002
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appellant. As a consequence, 171 MH and 166 MH again searched their records
and by letter dated 14.06.2022 and 13.06.2022 (from 171 MH and 166 MH
respectively), submitted that they were unable to detect the appellant’s medical
records as they were destroved in compliance with the policy of destruction of

old documents.
IV. Submissions by the Appeilant

19.  The amici and the appellant argued that it is the onus of the respondents 1o
establish that the two armed forces (Indian Army and IAF) were not negligent,
because of the direct acts of their doctors and the hospital. Reference to a letter
dated 12.06.2018 was made in which the Respondent No 1 admitted in writing
that 171 MH was not authorized to operate any blood bank and therefore. no
pathologist was authorized or appointed at the facility. The appellant also referred
to an RTI reply*® stating that “there was no transfusion medicine expert (doctor)

available and no blood grouping and cross-matching rest report is available®.

20. The amici further argued that the respondents failed to provide any material
evidence. such as the ELISA/HIV test and blood compatibility report of the blood
unit that was transfused to the appellant in 2002. to demonstrate that they
followed their own exhibited *Transfusion Medicine Technical Manual and
Standard Operating Procedures” that is to say that before any blood transfusion
took place. it was compulsory to conduct an ELISA test of the blood unit fo
determine whether it was HIV infected or not. ensuring that it is safe for
transfusion to HIV negative person. The appellant placed reliance on cases like
Smr. Savita Garg vs. The Director, National Heart Institute (hereafier, “Savita
Garg” )} V. Kishan Rao v Nikhil Super Speciality Hospital & Another'®; Nizam

Institute of Medical Sciences v Prasanth S. Dhananka & Ors, (hereatter, “Nizam

U T etter no. 4180 Adm RTT 2015, dated 3.7.2010.
2 [2004] SUFP. SSCR 332
3 [2010]5SCR 1



Institute of Medical Sciences”y™, related to medical negligence. to support his
contention that in cases of medical negligence, the burden of proof lies with the

respondents and not with the appellant.

21. The amici and the appellant submitted that the respondents failed to secure
a written informed consent bearing his signature both before the Commission as
well as this court. As a consequence, the HIV negative report dated 5.3.2014
cannot be accepted. It was also contended that the report presented by the
respondents is fraudulent and baseless since it was produced by them after a
significant delay of more than seven years. which is contrary o Section 1.3.1 —
“Maintenance of Medical Records” of the IMC Professional Conduct
Regulations.” Additionally, the report lacks important details such as part-1, Lab
Reference number, the name of the specific pathologist. and is mentioned as
referred by “self”. To further counter the accusation that the appellant had
concealed the HIV negative report dated 05.03.2014, he argued that the medical
sheet and related documents were in the possession of the respondents. He was
never given access to if, or a copy of it hence, he could not have produced the

same.

22. Reference was made to Chapter 16 of “The Guidelines for HIV Testing,
Mareh 2007, published by the National ATDS Centrol Orgamisation, Ministry of
Health and Family Welfare, to highlight the impertance of informed consent for
HIV testing. The guideline states thar any physician conducting an invasive
procedure on a patient must obfain informed consent; in other words. the patient

must be provided with adequate information about the necessity of blood

*[2009]165.C.C. 1.

= Section 1.3.1 Mainterance of medical records:

131 Bvexy pitveicion shall matictain the pledical recerds pertaipnine fo hiz' har indsor paients for doeriod af 3
yeare from the dats of commencament of the trentment in.o siavndard proforma laid dowi by the

Medieal Cowesil of India [.]
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transfusion. available altemnatives. and the potential risks associated with both

transfusion and non-transfusion options so as to make an informed decision.

23. Different medical opinions®®, medical board procesdings®. and official
letiers™ received by the appellant from respondents after his discharge from
service. including the legal opinion of the command judge advocate. HQ
SWAC*, having categorically admitted the connection between the appellant’s
disability contracted due to reasons atiributable to service and the blood
transfiysion of 10.07.2002, were relied upon. The appellant also challenged the
disputed medical board proceeding dated 11.06.2014, which stated that the
condition was not attributed to military services, by placing reliance on policies
of respondents®™, the Drugs & Cosmetics Act. 1940 and rules thereunder
including IMC Professional Conduct Regulations. and the guidelines for HIV
testing aleng with “Standards for Blood Banks & Blood Transfusion Services®,

24. It was huther argued that since the respondents have explicitly admitted
that the appellant contracted his disability due to the blood transfusion, there is
no need for further deliberation on the matter. as per Section 58 of the Indian

Evidence Act, 1872: an admitted fact need not be proven.

25. The appellant argued that the respondents claimed to have no records
related to the appellant and the blood transfusion pertaining to the ysar 2002,
stating that they were destroyed. However. they presented a receipt, issue. and
expense voucher dated 12.01.2002 for two units of B-negative lmman blood,
which was supplied by 166 Military Hospital (Blood bank) to 171 Military
Hospital. The appellant questioned how the respondents were able to produce this

document. which is available on record. after a gap of more than 20 vears. The

L Dhated 2432014 by the Surs Capt Vivek Hande of HIW Physician expert, DVHS Ashvim, Mumba
¥ Dated 12.12.2014, 246 2015, 2112 7015,

ENo: A HQ90T08 LT F70DAVDPENE) dated 1417 2018 and 29.8.2017

2 Letterno: SWAC $1276/1-AD, dated 2432016

=1AP4303 & GMO-2008
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appellant also referred to Section 18B* of the Drugs and Cosmetics Act, 1940,
and the Drugs and Cosmetics Rules, 1945, which pertains to maintaining of the
records and providing the information. According to this section, every person
holding a license under clause (¢) of Section 18 is obligated to keep and maintain

prescribed récords, registers. and other documents.

26. It was further argued that the Col conducted by the respondents was with
the participation of the Indian Armv officers and wimesses. without involving or
summoning the appellant. It appeared to be a mere formality as no documents
were presented before this cowrt. It was argued that this entire procedure was not
only violative of principles of natural justice; and fair play but a ruse to discount
the medical certificates and conclusions recorded which pointed to negligence of
the Indian Army. This suggests that the records produced by the respondents were
added as an afterthought. The respondents' contradictory statements about not
maintaining records beyond three years. while at the same time also producing
documents that are 7 to 20 vears old, further weaken their case, Further, these
records cannot be taken on record because the affidavit is signed by Capt. Alokesh
Roy. officer In-charge of the Legal cell. Armv Hospital (R & R) Delhi Cantt,
claiming to be filed on behalf of the respondent. The respondents have failed to
produce the copy of the notice/summons served to the appellant under Section
135 of the Army Act, 1950 regarding the Col, which alleged that the appellant
was called for the inquiry but did not atiend its proceedings. Furthermore, the
respondents never challenged the Medical Board proceedings dated 12.12.2014,
24.01,2015 and 21.12.2015, or the certificates issued by it, before the appellant

initiated legal proceedings against them.

L 188, Maintenance'of records and furnizhing of information —Every persos holding'a licence under clauss (2)
ofsecnon 18 ghall keep and maintain such records, rfepiaters and other documents a3 may be prederibed and shall
furnish to any officer or aothorty sxerciing any powsr of discharping any fonction undes thi: Art zuch
information a4y raguired by such officer'or sothority for carnving out the purposes of thiz Act.
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27. The appellant further argued that the HIV expert’s report cannot be
considered as the said expert is a regular employee of the respondent's
organization, and hence his opinion cannot be free from biases. He placed
reliance on this court’s decisions in Fakruddin versus Principal, Consolidation
Training Institute & Ors.**; State of Uttaranchal & Ors. Vs. Kharak Singh*, and
A. K. Kraipak & Ors. V3. UOI & Ors.™ Arguing further on biases, the appellant
turned the Court’s attention to the fact that one of the members of the Commission

bench was a retired Defence Secretary.

28. It was further argued that due to him being HIV positive, the appellant was
deemed unfit for re-employment and extension of service. Consequently, he was
discharged from permanent service in the Indian Air Force. In fact, he was later
selected by the Food Corporation of India. But, due to his HIV positive status, the
Food Corporation of India rejected the appellant on medical grounds.

Additionally, his medical condition led to divorce and the loss of family support.

29. The appellant relied en Chapter 3 of the National Guidelines for HIV
testing to assert that antibody detection tests are not effective during the window
period when antibodies are not vet detectable. Additionally. the appellant referred
to Guidelines on HIV Testing (March 2007) published by the National ATDS
Control Organisation (hereafter “NACO™), which states that the disease’s rate of
progression depends on viral characteristics and host factors, ranging from | vear
to more than 15-20 years. NACO has also certified that around 3% of HIV-
infected individuals, known as ‘“long rerm non-progressors” (hereafier,
“LTINPs”™). do not experience disease progression for an extended period. It was
urged that the appellant’s case fell under-such a category. To further substantiate

this submission, the appellant cited a judgment from the Supreme Court of New

2[1993) SUFP. 1 SCR 359
= [2008] 125.CR 34
#[1970] 1 SCR.437.
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Jersey in the case of Stateexvel. J G., N. S. & J. T=. wherein, the court observed
that a negative HIV test result for the accused does not necessarily mean they are
not infected with HIV. It could be due to the *window period”, during which HIV

tests may provide inaccurate results,

30. Ttwas argued that respondents had, through various letters®® admitted that
the appellant qualifies as a consumer under Section 2 (1) (d) (ii) of the Consumer
Protection Act. 1986. (hereafter “CPA 1986") as the appellant, being a permanent
emplovee of the IAF. availed medical services from the respondents as defined
under the same section. The appellant placed reliance on the judgments of this
court, including M/S. Spring Meadows Hospital & Anr. versus Harjol Ahluwalia
Through K.S. Ahluwalia & Anr. (hereafter, “Spring Meadows"')*"; Kishore Lal
vs. Chairiman, Emplovee State Insurarnice Corporation (hereafier, "Kishore
Lal"*®; Laxman Thamappa Kotgiri v G. M. Central Railway (hereafter, Laxman
Thamappa Kotgiri')*: and Savita Garg vs. The Director, National Heart

Institute®®. to further substantiate his submission.

31. The agmici and the appellant urged the court that the facts show that there
was negligence and reckless disregard of the ordinary care expected of the
medical experts, when the blood transfusion took place. It was contended that the
court should grant all the reliefs available in law, such as monetary compensation
towards loss of income, till the date of normal superannuation. taking into account
that he would have been in a position 1o retire as a Junior Commissioned Officer,
at the age of at least 58 vears. At the very least, his services as non-commissioned

personnel would have been ordinarily extended for another seven vears. The

~ Decidad an Saptambet 25, 1997

= Vide Letter No. SWAC’ 3451 ' 1103 / P10, dated 20th Feb 2017; vide Letter No: SWAC / 3451 / 1103 7 PIO,

dated 14.03.2017; vide Letter No. Air HQ / 23401204/ 4/ 11245 /E / PS, dated 26.04 201 7; vide Lettar No. DCA
Pen -IM ' Court Case 2015, Dated 07.012019.

F11908]2 S.CR-428.

Z12007] 6 S.CR. 139

= (2007)4 SCC 535.

=12004] SUPP. SSCR 358
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amici submitted that the present condition of the appellant is fraught as his
condition has worsened and he 1s almost in a state of dependency as he has to rely
on the assistance of a support person. cannot move about freelv and is frequently
fatigued. It was further submitted that the transfusion, without seeking informed
consent, without ensuring observance of minimum safeguards and later,
stonewalling the appellant, denying access to his medical records, and even
seeking to deny their liability, by holding a Col, - the reason for whose setting up
was only to discount previous medical certification- and the insinuations aimed
at the appellant. caused him lmmense mental agony. for which suitable and
deterrent compensation is warranted. It was also submitted that the attitude and
behaviour of the respondents in providing treatment to the appellant, which he is
entitled to in accordance with the applicable rules, as a person discharged on
medical grounds. and ceriified to a certain extent of disability. has sroded his
confidence. Therefore, the court should issue snitable directions for his continued
medical reatment, in an alternative manner, or suitably compensate him. It was
highlighted that the response and indifference of the respondents has caused
intense mental agony to the appellant, which should be sepamately compensated.
The amicr also highlighted that the appellant’s effort to secure employment has
turned to naught, because though he was almost selected for a post, the future
employer. i.e., the Food Corporation of India (FCT). rejected his application. when
it became aware that he was HIV positive. A response to the appellant’s RTI

query, given by the FCI on 17.02.2018 in this context was placed on the record.
V. Submissions on Behalf of Respondents

32. Learned counsel appearing for the Indian Army and IAF. Additional
Solicitor General — Mr. Vikramijit Banerjee (hereafter “ASG”) submitted that the
appellant failed to prove medical negligence attributable to the respondents and

that no medical report submutted on record establishes negligence on their part.



33.  Itwas submitted by the ASG that the appellant is not a ‘consumer’ in terms
of Seetion 2(1)(dy** of the CPA 1986, he was entitled to, and availed medical
services from armed forces hospitals free of cost and the services provided by the
armed forces hospital is not a service under the Section 2( 1 )(0)?* of the CPA 1986.
Such services are provided without any consideration. Reliance was placed on
following observations of this court’s judgment in Nivedira Singh v Dr Asha
Bharti*:

"8. 4 reading of the above para shows that a medical afficer whoe iz
emplaved in a hospital renders sevvice on behalf of the hospital
administration and if the service as rendered by the Hospital does
not fall within the ambiz of 2(1)fo) of the Act being free of charge,
the same service camior be treated as service Under Section 2(1)fo)
for the reasons that it has been rendered by medical officer in the
hasgital who receives satary for the employment n the hospital, 1t
was thus concluded that the services rendered by emplovee-medical
afficer o such a person would therefore continue to be service
rendered free of charge and weuld be outside the purview af Section
20l)ie) af the Aet. "

34. The learned ASG relied on the judgment of Jacob Mathew v State of
Punjab® and Mwmtin F D'Souza v Mohd Ishfag (hereafter, “Mumiin F.

#(d) "consiimer" mean: any person who,—

(1) duys any goods for o consigeration which has bezn paid or promizzd or partly paid and partly promizzd, or
under ary myztem of deferred payment and includes amy wror of suck good: other than the person who buyz such
goods for consideration paid or promissd or partly paid or partly promized, or wndsr o systam of daferred
payment when sueh uze i made with the approval of zuck povsow but docs wot Intlude a perzon whe obtab
zueh goods for resale o for amy commerelal purpese; or

(i} [hires or avails off any sepvices for @ consideration which hor Seen paid or promised or porth poid and partly
promizsd or under any system of deferred paymant and neludss @iy bansficiary of such zarvices ather thar the
perzon-whia [hirss ar avaiiz g _,u the z=rvices for consideration paid or promizes or pelly paid and partly
promised, or under ary system of deferrad payment, when rueh service: are avatled of with the approvel of the
fisf mentionsd person [But doss not includs a person who avails of such services for ary commercial purpoze]:

{Explanation—For the purpores of thiz clause, "commurcial purpeis” does mot inciuds wure &y a person of goods
bought and uzed by him and services availed by him exchoivaly for the purpose: of eqrning kiz livelihood by
meare of zelffemployment |

= () “sarvics "o forvice of onw descrivtion whitch iz mads evmilnble to voiertial fusers and brolidsr, but not
limiied fo, the provision off faciitier bt connection With banking, fumcing mzurance, franzport, processing,
surnly of efectrical or other snermy, board or lodgings or Both, [ﬂnﬁ:ﬂ:gfcmn'ﬂcﬂm:,] SrtErtaiiMET, MHITEWant
or the purveying of newz or other information, duz door mot include the rendoring of oy zarvicefres of chnrss or
under g corgract of personal service ©

B 321 5CC BeLine 3C 3165

= [2005] Supp 2 SCR-307: (2063) € 5CC 1.
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D'Seuza ") to contend that in cases of medical negligence, courts must refer the
matter to a competent doctor or a specialized committee in the relevant field and
only on the recommendation of such expert giving prima facie finding of medical
negligence that doctor should be smmmoned. And in the present case, the
appellant has not produced any expeit opinion to substantiate his claim of medical

negligence.

35. Reliance was also placed on the medical report dated 05.03.2014. issued
when the appellant was admitted to the hospital facility at MH Ahmedabad.
owing to Pneumonia. This medical report stated that the appellant was detected
HIV negative, which shows that the appellant was HIV negative for a period of

12 vears (i.e., from July 2002 to March 2014).

36. It was further submitted that IMC Professional Conduct Regulations
requires consent only for the purpose of surgical treatment, and blood transiusion
not being a surgical treatment. consent of the appellant is not mandatory and at
1o point of fime treatment was forced upon the appellant. It was finther argued
that Medical Boards are not the primary source of evidence in relation to the
detection of HIV infection disease. and the test report dated 05.03.2014 must be

considered as primary evidence.

37. Learned ASG further submitted that the appellant failed to show any
connection berween the transfusion of blood and HIV positive status of the
appellant. It was argued that the findings of the Medical Board as to the disability
of the appellant being attributed to service was solely for the purpose of granting
disability pension and the same findings cannot be used to infer negligence on the
part of the respondent authorities. Further, the Col too. after examining all
witnesses and their statements and evidence, observed that not only the

documents pertaining to blood transfusion and screening of blood were not

% [2009])3 SCR-273; (200 3.5€C1
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available with the 171 MH but also observed that blood was properly screened

prior to being transfused to the appellant.

38. It was further argued that the appellant failed to show any causation
between the blood transfusion and his eventually being infected with the virus.
There was a 7lovus actus inferveniens’ that led to the appellant being infected
with the HIV virus. To substantiate this, the ASG urged that even when the
appellant was admitted to the hospital on 31.04.2002 (i.e.. before blood
transfusion), he showed symptoms of “macrocytic anaemia’ and even in February
2014, when he was admitted fo the Military Hospital. Ahmedabad, symptoms of
‘macrocytic anemia’ were present. Relying on research papers in the field®®, it
was submitted that anemia is the most frequent and common abnormality
associated with HIV, which the appellant had in 2002, even before he was
admitted to the hospital for blood transfusion and thus. it cannot be ascertained
with conviction that appellant acquired HIV due to blood transfusion and not

from any other source.

39. It was further submitted that no adverse inference against the respondent
can be drawn from the non-availability of the appellant’s medicai reports with the
respondents as the same have been weeded out. Additionally. the respondents are
not required fo maintain the appellant’s medical record beyond a period of three
years as per IMC Professional Conduct Regunlations and there is no obligation to
preserve the said medical documents beyond this period specially when 171,
Military Hospital itself is a temporary hospital.

Regulation 1.3 of the IMC Professional Conduct Regulations reads as:

“"Section 1.3 Manwenamice of medical records:

1.3.1 Every plysician shall maintain the medical records pertamin
eFY P e B £
tor his'her indoor. patients for a period of 3 yvears from the date of

* Inclodms — “Hoemarological changs: in HIV brfection with corralation to CD# csll count™ published m
Australzsian Madical Journz] and 3 Lancet Article titled “FProvalence of aremin among people Iving with HIT™ 4
Ipsidmatic review and mata analci”
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commencement of the treatment in a standard praforma lmd doewn
by the Medical Council of India and attached as Appendiv 3.7

40. Learned counsel also placed reliance on communication dated
24.03.2016%, wherein legal opinion of the case was provided bv Command Judge
Advocate (CJA). The opinion states that the appellant is wrong in blaming the
organization for his divorce as the Family Court passed the divorce decree with
the mutual consent of both the parties nnder Section 13B of the Hindu Marriage

Act. 1955 and the same cannot be attributed to the respondent authorities.

41. Learned ASG further contended that the consumer complaint filed by the
Complaint before the Commission is grossly time barred and he has failed fo
demonstrate any sufficient cause for condoning the delay. Impugning the bona-
fides of the appellant. it was argued that he had discoverad HIV infection in the
vear 2014 itself but approached the Commission only in 2017 and the appellant
had symptoms of immunodeficiency during 2002 and 2014. Yet he has attempted
to conceal those facts at earlier stages. It was further argued that it was not
possible for the appellant to remain asvmptomatic for a period of 12 years after
being infused with the virus specially when an infection is transmitted through
blood transfusion as in such cases, viral load is greater and disease manifests

comparatively early.

42. It was submitted that HIV can be caused because of varions reasons, such
as unprotected sexual intercourse with an HIV infected person: blood transfusion:
sharing of HIV infected needles: transfer of HIV virus by infected mother to her
baby before birth, or after birth, by breastfeeding. In the facts of this case, the
appellant did not establish any definite causal relationship between infection in
2002 and his acquiring HIV positive status in 2014 as a direct and only result of
his being admitted and given the blood transfusion in 171 MH. The records reveal

# Forwarding of perzonal application 74157C.B CPL AK Chavhan ADSO i Lettsr no. SWAC/S127T61AD.
dated 24:5.2016:
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that the appellant was referred to 171 MH i 2002 as he was afilicted with
microcytic anemia; loss of appetite. discoloration of urine, 5 kg weight loss in 5
months, fever and dyspepsia. When admitted in Februarv 2014, at MH
Ahmedabad, the appellant was suffering from conditions such as HIN1 virus
(swine flu); macrocytic anemia: subhyalodid hemorrhage. The effect of
transfusion in 2002 led to considerable improvement in the appellant’s overall
medical condition. Tt was submitted that during the Col, the concerned pathologist
of 166 MH at the relevant time, produced records showing that two units of B-
negative blood were indented to 171 MH on 12.01.2002. No records showing
blood units given to 171 MH for JTune- July 2002 were available. Therefore, at
best. there was no evidence which could establish to any extent that HIV infected
blood was transfusad. In these circumstances. there is no question of negligence
by the respondents or vicarious liability for their negligence of the IAF or the
Indian Army.

VT ANALYSIS
(i) Jurisdiction
(a) Is appellant’s case covered under CP4 1986:

43.  The first question that the court has te consider is whether the appellant’s
case is under the CPA 1986. The respondents contend that the appellant cannot
claim to be a consumer, and the medical facilities extended to him. through the
IAF and army hospitals. do not fall within the ambit of the CPA 1986, because
all armed force personnel are required. as part of their duties, to show fitness. and
are subjected to periodic mandatory medical tests. The terms and conditions of
engagement of armed forces personnel. and the army/TAF ecosystem are geared
to ensure the fimess and sound medical shape of its personnel. Therefore, even

the doctors and other personnel within the medical system are subjected to
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army/TAF discipline and rules and regulations. In these circumstances. Army

hospitals and similar facilities cannot be considered as covered by CPA 1986.

44. It would be useful to extract the relevant regulation (applicable to Indian
armiy personnel), which s contained in Regulation 173 of the Pension
Regulations for the Army, 1973 (hergafter “Army Pension Regulations™):

“I73. Primary Conditions for the grant of Disability Pension

Unless otherwise specifically provided a disabiiify pension

consisting of service element and disability element may be gramnted

to an indrvidual who is rvalided out of service on account of a

disability which is attributable ta or asoravated by military service
s non-battle casualty and is assessed at 20 per cent or over. "

45. Chapter IIT of the IAF Pension Regulations, 1961, applies to airmen. Le.,
non-commissioned personnel and officers. such as the appellant, which spells out
its application by Rule 101. Rule 111 renders all service, rendered up to the date

of discharge of the airman. eligible for counting of pensionary service. Rule 153

reads as follows:

"133. Unless otherwise specifically provided, a disabiiity pension
may be granted to an maividual who = mvalided from service on
account of a disability which s attributable to or aggravated by air
force service and is assessed at 20 per cent or over. Ihe guestion
whether a disability is attributable ta or aggravated by air farce
service shall be determined under the regulations inAppendix I

Appendix IT deals with the principles to be applied for deciding disability.

46. In Pani Ram vs. Union of India®®, this court, while upsetting a decision of
the Armed Forces Tribunal rejecting a claim for disability pension. for an army
personnel, held. inter alia, on a reading of the Army Pension Regulations that:

“I8. The perusal thereaf will reveal that an individual wiie is
imealided out of service an accouni of disability, which is
attributable or aggravated by Military Service. in non-battle
casualty and is assessed 20% or more, would be entitled to disability
pension. The Respondents are not in a position to point out any

B2 (FH SCR 1024
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Rules or Beculations, which can be said to he mconsistent with
Regulation No: 292 or 173, neither has any other Regulation been
potnted out, which deals with the teems and conditions of service of
EIF."

Further. the court had remarked, poignantly that:

“23. As held by this Cowt, a Right to Equality guaranteed Under
Arnicle 14 of the Constitution of India would alse apply to a man
who has no choice ar rati:er no meaningful choice, but fo give his
assent te g contract or [o sign on the doited line in a prescribed or
standard form or to gocept o set of Rules as part of the contract,
however wifair, imrearonablie and uncomiscionable a Clause in that
contract or form or Rules may be. We find that the said observations
rightly apply to the facts of the present case. Can it be said that the
mighty Union of India and an ordinary soldier, who having fought
for the cownry and refired from Regular Avmy, seeking re-
employment in the Territorial Army, have an egual bargaining
powsr. e are therefore of the considered view thar the reliance
placed on the zaid document would alzo be of no assistance to the
case of the Respondents. "

47.  Certain decisions of this court, in this regard. are illuminating. Savita Garg
(Supra) dealt with this aspect. and referred to the previous ruling in Indian Medical
Assn. v. V.P. Shantha (hereinafter. “V_P. Shantha™)*%:

"This Cowrt has dealt with all aspeets of the medical profession
from every angile and has come o the conclusion that the dactors or
the institutes owe a duty to the patients and they canmot get away 1n
caseof lack of care o the patients. Their Lordships have gone to the
extent that even If the doctors are rendering sexvices free of charge
fo the patierts in government hospitals, the provisions af the
Consumer Protection Act will apply since the expenses of running
the said hospitals are met by appropriation from the Consolidated
Fund which is raised from taxes paid by the maxpayers, Thair
Lordships have dealt with the definition ef “service" given in
Section 2¢1)fo) of the Consiwmer Protection Act, 1986, and have
observed as follows:

“"The services vendered free of chorge to patients by
doctors'hospitals, whether nen-government or govermment, whe
render freg service io poor patients bur charge fees for services
rendered to other patienis would, even thougk it is free, not be
excluded from definition of service in Section 2(1) (o). The Act seeks
to protect the intevests of consumers as a class, To hold otlierwise
would memn that the protection of the Act would be availabie to only
these who can afford to pay and such protection would be denied to
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those who carmar so afford, though they are the peaple wio need
the protection more. It is difficult to conceive that the legisiature
intended to achieve such a result, Another conseguence of adopting
a construction, which would restricr the protection of the Act to
persons who can afford to pay for the services availed by them and
deny such protection to those who ave not it a position to pay for
stich services, would he that the standard and guality of services
rendered at an establisipnent wonld cease to be wiform. It would
be of a higher standard and of better guality for persons wio are in
a position to pay for such service while the standard and quality aof
stich service would he mferior for persons who cannot affore to pay
Jor such service and whe avail the service withewut payment. Such a
conzequence would defeat the object of the Aer. All perzons who
avail the services by decrors and haspitals who give free service e
poor patients but charge fee for others; are veguired to be treated
0¥t the same footing irrespective of the fact that some of them pay
for the service and others avail the same free of chargs, Most of the
docters and hospitais work on commercial {ines and the empenses
fncurred for providing sevicer free of charge to patients who are
et i a.position to bear the charges are mier out of the income
emned by suehl dactors and hespitals fram services rendered io
paving patients. The government hospitals may not be commereial
11 that sense but on the overall consideration of the abjectives and
the scheme. of the Act it would nor be possible to treat the
government hospitals differemtly. In such a situation the persons
belonging to ‘voor class’ who are provided services frée of charge
are the beneficiaries of the service which is hired or availed of by
the ‘payving class'. Service rendered by the doctors and haespitals
who render free service to poor patients and charge fees for others
prespective of ihe fact that part of the service is rendered free of
charge, would nevertheless fall within the ambir of the expression
service’ as defined in Section 2{1)(0) of the Act.”

48.  Laxman Thamappa Kotgiri (supra) was a case where a railway employee
was aggrieved by the negligent treatment of his wife. resulting in her death. His
complaint was rejected, on the premise that the railway hospital where the
treatment was given, was a part of his condition of service wherein he and his
dependents were provided medical advice and treatment. free of charge. This
court upset those findings and held the complaint maintainable:

0. There is no dispute that the hospital in guestion has been sef up
for the ptrpose of granting medical treatment to the railway
emplovees and their dependants. Apart from the nominal charges
which are taken from such an employee, this facility is part of the
service conditions of the railway employees. V.P. Shantha
caze [{1003) 6 SCC 6il] has made a distinction between non-
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covernmental haspital nursing lome where no charge whatseever
was made from any person availing of the service and all patients
are given free service [vide pgra 33(6) af p. 081] and services
rendered at govermment ospitai/keaith centre/dispensary where na
charge whatsoever is made from any person avanling of the services
and all patients are given free service [vide pava 33(0)] on the one
hand and service rendered to an emplcies and his family members
bv a medical pracitioner or G hospitalnursing hkome wiich are
given as part of the conditions of service to the emploves and where
the empiloyer bears expenses of the medical trearment of the
emploves and his family members [para 33712)] on the other. In the
first two circumsiances, it would not (sic) be free service within the
definition of Section 2(1}e) of the Act. Int the third circumstance it
would (sic nat) be.

7. Stnce it is not m dispure that the nredical rreatment-in the said
hospital iz given to emplovees like the appeilomt and his family
members as part of the conditions of service of the appellant and
that the haspital is run and subsidised by the appsllant's emplover,
namely, the Uniion of India, the appélicnt s case would fall veithin
the parameters laid down in para 53(12) of the judement in V.P.
Shantha case [(1993) 6 SCC 631] and not within the parameters of
either para 35(6) or para 33(9) of tie said case.

§. It 1z true that the decision i State of Orizsa v. Divisional
Manager, IIC [(1996) 8 SCC 635] relied upon &y the learmed
counsel for the respondenis appears to hold to the contrary.
However, since the decizsion is that of a smaller Bench and the
decision in V.P. Shantha [(1993) 6 SCT 651] case was renderéd by
a larger Bench, we are of the opimion that it is open to this Cowrt to
Sollow the larger Bench which we will accordingly do. "

Even in the case of employees who had contributed in part, the other
contributions being from employers. under the Employees State Insurance
Corporation scheme. this court had held that the services rendered by ESI
hospitals were not gratuitous and that the ESI doctors fell within the ambit of the

CPA 1986, in Kishore Lal (supra):

“13. On a plain reading of the aforesaid provisions of the ESI Aet,
it is apparent that the Carporation s reguirea fo maintain and
establish the hospitals and dispensaries and to providemedical and
surgical services, Service rendered i the hospital to the mswred
person or his family members for medical treatment is niot free, in
the sense that the expense incurred for the service rendered in the
hospital would be borne from the comributions made ro the
msurance schieme by the employer and the employee and, therefore,
the principle enunciated in Conclusion (11) in para 33 in Indian
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Medical Assn. (1995 6 SCC 631] will squarely apply to the facts
of the present case, where the appello has availed the services
under the insuwrance pelicy which is compulsory under the statute.
Wherever the charges for medical treatment are borne under the
imsuramce paitcy, it wouldd be a:service rendered within the ambitof
Section 2(1)(0) of the Consumer Protection Aet. It cannot be said to
be a free service rendered by the EST hospitalidispensary.

i4. The service rendered Bv the wmedical practitioners of
hospitals/mursing homes #m by ESI Corporation cawmor be
regarded as a sevice rendgred free of charge. The persen availing
af such service wnder an wsurance schemse of medicai care,
whereinder the charges for consultation, diagnosis and medical
treatment are borne by the inswrer, such service would fall witizin
the ambit of “service' as defined in Section 2(1)ia) of the Consumer
Protection Act. We are of the opmion that the service provided by
the ES] hospital dizspenzary falls within the ambit of "sevice' az
defined in Section 2(1)(e) of the Conswmer Protecrion Act. ESI
scheme 15 an insurance scheme and it conributes for the service
rendered by the ESI hospitals'dispensaries, of medical care in its
hospitals/'dispensaries, and as such service gnven in the ESI
hospitals/ dispensaries to a member of the Scheme or his family
canmiot-be treated as gratuitous.

49. Section 1 (4) of CPA 1986. (which was in force when the appellant

preferred his complaint) reads as follows:

“1. Short title, extent, commencement and applications:

EEEEEEE SRR RS R RS RS E R SRS R R SRR RS SR EEN R R SRR SR E R R
(4) Save as etherwize expressly provided by the Central Government
by notifications, this Act shall agply to all goods and services.”

50. Earlier. keeping in line with the reasoning that furthered the objectives of
the CPA 1936. spelt out in V.P. Shantha, this cowrt had rejected, in Regional

Provident Fund Comimissioner v Shiv Kumar Joshi™:

“We cannot accept the argument that the Regional Providen: Fund
Commissioner, being Central Government, canviot be held to de
rendering "service” within the meaning and scheme of the Act. The
Regional ‘Provident Fund Commissioner, under the Act and the
Scheme discharges statutory funictions for rwwming the Scheme It
has not, in @ way, been delegated with the savereion powers of the
State so as to hold @t as a Central Govermpent, being nor the
authority rendering the "service” under the Act. The Commissioner
is a separate and distinct entity. It carmot legally claim that the
Sfacilities provided by the “Scheme" weranat “service" or that the
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benefits under the Scheme heing provided were free of charge. The
definition of "consumer" under the Act includes not only the person
who hires the “services" for consideration but alzo the beneficiary,
for whose benefit such services are hired. Even if it iz keld that
administrative charges are paid by the Central Government and no
part of it 1z paid by the emploves, the services of the Provident Fund
Commissioner m running the Scheme shall be deemed 1o have bean
availed of for consideration by the Central Government for the
benefit of employees who would be veated as beneficiaries within
the meaning of that word used in the definition of "consumer”.

51. In Harvana Urban Development Authority v Vidva Chetal®, this court,
speaking through a three-judge bench. held that:

".if the statutory autherity, other than the core sovereign duiies, is

providing service, which is encompassed under the Act, then, unless
any statute exempts, or provides for mmumity, for deficiency in
service, or specifically provides for an altermative forum, the
consumer forums would comtinue fo have the jurisdiction 1o deal
with the same. We need to caution against over-inclusivity and the
tribunals need to sarisfi the ingredients under Corsumer Protection
Lanws, before exercising the jurisdiction.

52. Inthe latest decision. Joint Labour Commissioner v Kesar Lal™, this court,
dealt with the issue of whether a construction worker registered undet the
Building and Other Construction Workers (Regulation of Employment and
Conditions of Service) Act, 1996 and a beneficiary of the scheme made under the
rules framed under the enactment. is a ‘consumer” within the meaning of Section
2(d) of the CPA 1986. The court rejected the statutory authority’s appeal. after

reviewing a host of precedents:

14, [.] Public authaorities such as the appellants who have been
constituted under an enactment of Parliament are entrusted with a
solemm duty of providing welfare sérvices to régistered workers, The
workers who are registared with the Board make contributions on
the basis of which they are entitled 1o avail of the services provided
in terms of the schenes notified by the Board, Public accountability
is a significant consideration which wnderlies the provisions of the
Consumer Protection Act-1986. The evolution of jurisprudence in
relation to the enactment reflects the need to evisure a sense of public
accountability by allowing consumers a vedreszal in the context of

23019 (12) SCR:-316.
2 H20(5) SCR 176
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the discharge of non-sovereign functions which are not rendered
Jree of charge This test s duly metin the present case.”

(b) Alternative basis for exercising jurisdiction:

53. There are several precedents of this court, which justify the exercise of
jurisdiction under Article 32 of the Constitution. The most celebrated decision is
that of Nilabarti Behara v State of Orissa™, where the jurisdiction of the court was
highlighted in the following terms:

“‘a claim 1 public law for compensation’ for contravention of
humean rights and fundamental freedoms, the protection of which is
guaranteed in the Constitution, 15 an ackinowledged remedy for
enforcement and protection of such rights, and such a claim based
on strict Hability made by resorting to a constitutional remedy
provided for the enforcement of a fundamental right is ‘distinct
from, and in addition to, the remedy in privare law for damages for
the tort’ resulting from the contravention of the fundamental right.
The deferice of sovereign impmwnity being inapplicable, and alien to
the concept of guaranies of fundamental rights, there can be no
guestion of such a defence being available m the constitutional
remedy, It is this principle which justifies award of monetay
compensarion for contravention of fundamental rights guaranteed
by the Constitution, when that s the only practicable mode of
redress available for the contravention mude by the State or its
servgnis in the purported exercize of their powers, and epforcement
of the fundamental right is claimed by resart to the remeady in public
law under the Constitution by recowse 1o Articles 32 and 226 of the
Cosnstitiition. "

54. This court declared the importance of reaching out to injustice and using
its powers, including under Article 142 of the Constitiition, in the following

terms, in Delhi Development Authority v. Skipper Construction Co. (P) Lid™:

Tt is conceived to meet situations which cannet be effectively and
appropriately tackled by the existing provisions of law. As a matter
of fact, we think it agvisable 1o leave this power wndefivied andl
uncatalogued 50 that it remains elastic enough o be moulded to sult
the given situation. The very fact that this power 15 conferred only
tuporn this Cowrt, and on no one eise, is itself an assurance that it will
be used with due restraint and circumspection, keeping in view the
ultimate object of doing complete justice between the parties.

£ 1503 (2) 5CC 746
* 1996 (2) Suppl. SCR 295.
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Earlier. in Anadi Mukta Sadguru Shree Muktajee Vandas Swami Suvarna
Jayanti Mahotsav Smarak Trust v, V.R. Rudani™, this Court examined the

development of the law of mandamus and held as under:

[ ..] mandamus canniot be denited on the ground that the duty 1o be
enforced is net imposed by the statute. Commenting on the
development of this law, Professor de Smith states: 'Te be
enforceable by mandamus a public duty doez not necessarily have
to be one imposed by stature. Ir may be sufficient for the duty 1o have
been imposed by chorter, common law, custom or even comract.’
(Judicial Review of Administrative Action, 4% Egin., p. 340). We
share this view, The judicial contral over the fast expanding maze
of bodies affecting the rights of the peopie should not be put into
watertight compartment. It should remuain flexible to meet the
reguirements of variable circumstances. Mandamus is a very wide
remedy which must be easily available ‘te reach injustice wherever
it is found’. Technicalities should not come in the way of granting
that velief under Article 226. We, therefore, raiect the contention
wrged for the appellants on the maintmnability of the writ petition.”

This court. very aptly expressed. in the larger Bench decision. reported as
P.S.R Sadhanantham v. Arunachalam®. the jurisdiction of the court. to entertain

a criminal appeal by the informant. where the accused was acquitted, and no
appeal had been entertained by the state (without any statutory basis or Jocus for

such complainant petitioner) alluding to considerations of justice:

“3. The jural reach and plural range of that judicial process to
remave injustice in a given saciety is a sure index af the versatile
genius of law-maction a5 a-deliverv sysiem af social justice. By this
standard, our comstitutional order vests i the summit Cowt of
Jjurisdiction fo do justice, at oynce ommipresent and emnipotent bt
controiled and guided by that refined yvet flexible censor called
Judicial diseretion. This nidus of power and process, which master-
mings ihe bread observance throughout the Republic of justice
according to faw, isArticie 136."

55. This court is conscious that if there are anv statutorv conditions or
limitations, its exercise of Artficle 142 jurisdiction would have to weigh that in:
further. the kind of relief to be given in any one case is entirely fact dependent

= 1989 (2) SCR 697,
* 1980 (2) SCR.E73.
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and involves taking into account all relevant factors, subjective to the record in

that case.
(e) Can the court consider questions of fact:

56. This aspect. Le.. the court's ability and jurisdiction to appreciate facts,
really is uncontestable: even in writ proceadings. the so-called “hands off" bogey
of “disputed questions of fact™ which ordinarily constrain the courts. under
Articles 32 and 226 from exercising jurisdiction, are to be seen in the context of
the facts of each case. No doubt, usually the courts would not primarily exercise
Jjurisdiction to enter into the arena of disputed facts. Yet, on occasions, the court
has underlined that such an approach is dictated by considerations of
convenience, rather than a rigid rule calling for universal application. Therefore,
In Guawant Kaur v Municipal Committee Bhatinda (hereafier. “Gunwant

Kaur™)*, this court held:

“The High Court haz jurisdiction to determine guestions of fact,
even if they are in dispute omd the present, In our judgment, 15 a
caze it which in the interests of both the parties the Hich Cowrt
shotild have entertained the petition and called for an affidavit-in-
reply from the respondents, ond should have proceeded to fry the
petition instead of reiegating the appeilants to a separate suit.”

57.  This coutt applied the rafio in Guinwart Kaur, in ABL hiternational Lid. &
Anr. V Export Credit Guarantee Corporation of India Ltd. & Ors.:

“19. Therefore it s clear from the above enunciation of law that
merely because one of the parties to the litigation raises a dispute
in regard to the facts of the case, the court entertaming such petition
uinder Article 220 of the Constitution is net always bound to relegate
the parties 1o a suit. In the above caze of Gumwant Kawr- [71069) 3
SCC 769] this Cowrt even went fo ihe extent of holding that in a writ
petifion, if the facts reguirs, even oral evidence can be taken. This
clearly shows that in an appropriate case, the writ cowrt has the
Jurisdiction to entertain a wrii petition vnohing disputed questions
of fact and there is nie absolute bar for entertaining a wrir petition

118369 (3) 5CC 765
2 (200413 8CC 533
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even if the same arises out of a comtrectual obiigation andor
mvelves some disputed guestions of fact”
The ratio of these decisions was also followed in Unitech v Telangana

State Industrial and Infrastructural Developmernt Corporation™.

58. In the light of these decisions. this court holds that even if. arguendo for
some reason. appellate jurisdiction is contested, this court deems that it would be
unfair to drive the appellant to a fresh civil proceeding, particularly having regard
to his vulnerability, and would instead, combine its power, drawing the source of
its jurisdiction under Articles 32 and 142 of the Constitution, especially since the
respondents are the armed forces and its authorities. The exercise of jurisdiction
is legitimate and warranted. since the court has before it, all the factual material.

supported by the affidavit of the parties.
(ii) Facts as appearing from the record

59. The blood transfusion in the present case. took place on 10.07.2002. The
appellant was admitted to 171 MH on medical advice, in the third week of June
2002: after his transfusion, his overall condition improved: he was admitted as a
case of anorexia with a low Hb count of Hb 6.3 % g: which improved on the date
of his discharge (31-07-2002); he was found fit for discharge. When he felt
discomfort, he was admitted to a Military Hospital Ahmedabad; the blood test did
not indicate abnormality. Early, in the vear 2014, he was admitted to the Military
Hospital, Ahmedabad, on 14.03.2014 and diagnosed with “Adcute
Gastroenteritis " and “Scepric shock™. The ultrasound report indicated “Hepartic
disease”. The blood report did not indicate any abnormality, other than an
unusual hemoglobin level (9.3g%). He was later required to report to INHS
Ashvini, and declared fit for travel in the entitled class, on diagnosis of “Sepsis

Secondary to Preumonia " and “4zoremia " by medical advice issued by Military
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Hospital Ahmedabad. on 19.05.2014. He was admitted to the naval ship INHS
Ashvini, when on 21.05.2014, he was detected for the first time, to be infected
with Positive HIV-1 antibodies. as a result of the ELISA test. He was prescribed
medieation: he started taking treatment. The medical board proceedings dated
11.06.2014 detectad disability; however. it stated that the “disability is not

attributable to service”, The next medical board proceeding certificate dated

described as having been caused by “one unit of blood transfusion on 10.7.2002
in 171 MH.” Against the column whether the disabilitv was attributable to
service, the certificate stated that “ves. One unit of blood transfusion on
10.7.2002 1 171 MH". By the medical board proceedings dated 24.06.2015, the
cause of the appellant’s condition was described as (Ceol, 17) which was caused
by “one unit of blood-transfusion on 10 Jul 2002 in 171 MH". The opinion of the
Surgeon Commander dated 16.12.2015 was that the petitioner was a “39 years
old serving air warrior is an old case of above-mentioned disability in LMC A4G4
(P} w.ef24 Jun 13 and due on 29 May 15. Individual reported. To SMC for 06
monthly review at INHS Asvini Release medical board. Individual was admitted
and transferred to INHS Asvini for the apinion of Gasiroenterologist, He was
opined and recommended to be place in LMC P3 (p). Now individual reporied
back o SMC for holding Release medical board”. Based on this, and the medical
record, the opinion of the board dated 21.12.2015 was that “Disability develaped
due to one unit of bicod transfusion on 10 Jul 2602, 171 MH. Hence consider
Attribwtable . The letter (dated 21.12.20135) indicated that the appellant was to be
discharged on 31.05.2016. This assessment was accepted by the IAF, which
approved his medical fitness category and also rated his disability percentage on
22 January 2016 (by Group Capt. N.T. Manikantan), the approving authority. The
sanction of the disability element of the pension letter. dated 29.08.2017

(EX/741570 CPL Ashish Kumar Chauhan) issued by Air Headquarters described
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the disability element sanctioned by the discharge letter. based on the

attributability found by the previous boards.

60. The learned ASG sought to atiribute some sympathy. as the basis for
maintaining that the disability was attributable to service. Howsver, the conduct
of the respondents points to entirely different facts. Initially. the respondents’
endeavor was to deny access to relevant information altogether, to the appellant.
His repeated RTI queries were turned down: for quite some time, he was also
denied access to his medical records. The IAF does not appear to have
communicated the discharge order, separately to him. No doubt. he refused to
sign the medical board proceedings: however. there is nothing forthcoming on
the record. to show that the IAF deliversd the discharge order, en any particular
date, or communicated it to him. The affidavits of IAF also do not disclose that

there was ever any such comnmmnication,

61. Inthis background, it is significant to notice some facts and developmenits.
The notice of the appellant’s complaint was issued by the Commission/NCDRC
on 20.06.2017. The documents placed on the record, demonstrate and establish

that the Col was constituted in response and an answer fo the appellant’s

complaint. This is clear from the letter (No, B/76779/AK Chavhan’DGMS-
5B/GC-75) dated 04.05.2018 written by the Directorate General Medical Serviee,
(Army Adjutant Branch) to the HQ Western Command (Medical). After
instrueting the relevant officials to trace the documents necessary to prepare the
counter affidavit, to the appellant’s complaint, it was suggested that:

“Iri view of the above, it is requesied to order a C of I under the

aegis of vour HO for the fallowing:

fal to bring out the detailed factzs pertaining to blood tranzfision
done ar 71 MH in 2002

(b} To imvestigate and bring out the authority which provided the
unit af blood and whether the same was duly screened as per the
policy/guidelines 1 vogue at that fime.
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(c) to bring our all supperting documents pertaining to blood
demand. blood tramsfusion and screeming of blood along with
SOP/guidelines in vogue at that trime

() te mvestigate inte the muotter and pim point the lapses or
negligence if any and the individuals vésponsible thereto."
62. It was in these circumstances, that the Col was constituted. It is an
ondisputed fact that though the appellant was the subject matter of that
proceeding. none of the respondents cared to involve him or inform him about it.
The proceedings scrupulously excluded him, despite the real likelihood of an
adverse consequence as the likely outcome. What is clearly discernable from the

proceedings in the Col therefore. is that:

(a)Many of the documents, pertaining to appellant’s treatment were
denied, and repeatedly the respondents denied access to him. However,
many documents emerged- selectively, including the admission and
discharge slips signed by the treating doctor (Lt. Col. Devika Bhat).

(b) The documents which respondents stated were missing, somehow were
traced and produced during the Col. These included extracts of
registers, containing details of records destroyed: selective production
makes the inquiry and its conclusions suspect to say the least.

(¢) After categorically denving the existence of any records, somehow the
respondents were able to retrieve them. These included a register
containing details of the transfer of blood units from 166 MH to 171
MH.

(d) The deposition of Col. Nijhawan admitted that the responsibility of
testing/screening blood for markers was that of 166 MH. He also
admitted that there was no document to prove that the blood had been
tested for markers. (Reply to Question 9°7). However, Lt. Col Devika

= [Col. Nijhawan was asked — “Can you producs Case Shest With document stating thot blood hos been duly
soresnsd for morkers os p2r policy including IV and it was replisd that "No recards ore ovafiahiz”
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Bhat asserted that the blood was “duly screened as per guidelines then
in vogue: (Reply to Question No. 47%),

(e) The deposition of Lt. Col. Jvoti Borpujari states that 171 MH was
transferred one unit of B Negative blood on 12.01.2002; she further
deposed that there was no other record of transfer of blood to 171 MH
later, or during July 2002, She mentioned the relevant markers to test
blood. However, she nowhere stated that such procedures were in fact

used to test the blood actally transferred to 171 MH.

63. The final opinion of the Col. based en the (allegedly scanty) documentary
evidence presented to i, and the testimonies of Col. Sanjay Nijhawan, Lt. Cal
Devika Bhat, Lt. Col. Jvoti Borpurari (of 166 MH) is summarized as follows, in
that document:

“ds per the statements of Col. Swyay Nyhawan, (171 MHj Lt Coi
Devika Bhat, and Lt. Col, Jyoti Borpuiari OIC Blood Bank 166 MH
the following facts emerge:

(@) One wnt of blood transfusion was given to 741 41370 B Ex-Cpl
Azhish Kumar Chauhan, ar 171 MH (Samba) i July 2002 for severe
Marrocytic aneamia along with conservarive treatmert,

(b) No records are available at 171 MH pertaining to screening of
blood for HIV, Blood demand and Blood transfusion during the
period Jun-July 2002

{ci No records are availablear 160 MH regarding issue of biood curing
the period Jun-July 2002, ' '

fdl An SOP for ad-hoc Biood Bank was premulgated at 171 MH
(Samba) for Transfusion of blood during the ‘'GP PARAKRAM as
171 MH was not authorised Blood bank /Pathologist during that
period. As per SOP the Blood was screened tor HIV infection at 166
MH and then issued to 171 MH Samba. 171 MH anly storved the
blood beng ssued for Transfusion.

fei 74141570 B Ex-Cpl 4shish Kwhar Chauhan contracted HIV in
May, 2014 which may be for reasons other than blood tansfusion. "

64. These findings were accepted. However, those conclusions wete not in fact

acted upon: as is evidenced by the fact that the appellant’s categorization as a

=2 |t Col Devika Bhat was asked — "Wes the scosening of blood for HIV before tronsfusion disgensed with® and
she replied that =" The reguisite bined wes duly screensd o5 per existing guidelings in vogue of thot fims, The
same moy sieass beconfirmsd from 171 MEY
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person discharged on account of disability attributable to service, entitling him to
pension has not been revoked or cancelled. Now, as far as manifestation of the
HIV positive condition is concerned. medical opinions, and those of
organizations such as WHO appear to be unanimous that after the point of
infection (known as Stage 1), the second phase (Stage 2) can be for a long period.
At Stage | “the virus replicates using the bodv's CD4 T cells and spreads
throughout the bedy, In doing so, it destroys CD4 T cells. Eventually, this process
stabilizes. The immune system reduces the number of viral particles, and levels
of CD4 T cells may rise. However, the number of these cells may not refiirn to its
original level. " The second stage is described as follows:

“After the acute stage has ended — and if the person has noi

received treatment — the Virus remains active, reproducing gt very

low lavels but continuing ro damage immune calls,

Artius stage, there ave usually ne:svmpioms or very mild enes. This

is why doctors sometimes call stage 7 “asymptomatic HIV

mfection” or “ciinical latency. " The virus can sl pass o others

dlring this stage: gven If if CAUSES 716 SVIMPIOME

Without treansient, this stage can last for 10 vears or more before

the person develops stage 3 HIV"
63. The Guidelines on HIV Testing issusd by Central Government™, the Union
Minsstry of Health and Famuly Welfare, National Aids Control Organization
(NACO), March 2007 similarly describes the second phase as the “latent phase ™
and ‘“the asymptomatic stage”. a "period on average lasts for §-10 years.”
According to those guidelines, the long-term survival of most afflicted persons
(80-90%) was 10 years or more, and a small percentage (5%) “‘do not experience
clinical progression of HIV. " Such persons are described as “long term non-
progressors (LTNPs)'". The respondents strongly relied on the Ministry of
Defence’s Guide fo Military Officers (Military Pensions), 2008, which contained
a tabular chart (in Appendix to Chapter VI titled “INCLUBATION PERIODS IN

= kitpe o meches lpewstoday: comariclss 316056 HIV timahine: Wint ore th=stazes (last secessad on
16.09.2023 31 05.17 AM).

B Guidslinzgz on HIT" Terting ssted by the Union Mimstry of Hezlth and Family Welfare: National A:de
Cantral Orgamzation INACO). 2007
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RESPECT OF CERTAIN INFECTIOUS DISEASES”). Against the column
containing HIV, the initial “usual tneubation period " was described to be 4 to 6
weeks. The “muinnnum and maximum period for deciding atfributability against
HIV was "] year"”. In this court’s opinion, the guide, issned by the Ministry of
Defence cannot be conclusive; as it does not show, what was the basis for the
maximum attribution period of one year: and on the other hand, the prevailing
guidelines of the national expert body indicated entirely difierent, and nuanced
seroprevalence periods. for different kKind of individuals. Therefore, this court
holds that such a guide to military officers cannot be accepted, at least In this
case, to reject the petitioner’s claim.

66. A review of the evidence and the imaterials on record reveals that the
appellant was transfused with one unit of bloed on 10 July 2002, at the advice of
Lt. Col. Devika Bhat, who also deposed during the Col proceedings. There is no
indication in her deposition that the appellant was informed of the likely
consaquences- or even reasonable likelihood or the possibility of contamination
or infection due to the transfusion. Likewise. he was not informed about any
potenitial risks. By all accounts, the appellant really had no choice because the
transfusion took place under medical advice. At some stage, the respondents
argued that if the appellant so wished. he could have opted not to go in for
transfusion. That is, in the realm of theory, no such alternative option is shown to

have been made available to him. when in fact the transfusion did take place.
(iif) The law on negligence

67. In India, medical negligence is said to have been established by an
aggrieved plaintiff or complainant when it is shown that the doctor or medical
professional was in want of, or did not fulfil the standard of care required of het
or him, as such professional. rsasonably skilled with the science available at the
relevant time. In other words, a doctor is not negligent if what he has done would

be endorsed by a responsible body of medical opinion in the relevant speciality
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at the material time. This test is known as the Bolam test™ and has gained
widespread acceptance and application in Indian jurisprudence. [t finds resonance
i several decisions. Recently, in 4run Kwmar Mangalik v Chirayu Health and
Medicare Lid.>, this court outlined that though Bolam has been the bulwark
principle in deciding medical (and professional negligence) cases, it nist adapt
and be in tune with the pronouncements relating to Article 21 of the Constitution
and the right to health in general:

“41. Owr fow must take mite accownt advances m medical science

and ensure that a patient-centric approach is adopted. The standard

of care as emynciated i the Bolam case must evalve in consonanice

F—- f;;l_ its subsequent interpretation by Englizh and Indian Cewrts.
68. In United Kingdom itself, the duty of care has evolved beyond the Bolam
approach: in Sidaway v Board of Governors of the Bethlem Roval Hospital & the
Maudsley HospitaP® and more significantly, in Montgomery v Lanarkshire
Health Board” (the latter decision drawing upen the reasoning of the Australian
High Court in Rogers v Whirtaker>:), the UK Supreme Court outlined the duty of

a doctor, surgeon or physician. and address the right of a patient as follows:

“An adult person of scund mind is entitled 1o decide which, if any,
of the available forms of treatment to undergo, and jier consert nust
ke obiained before reatment iraerfering with her bodily infegrity is
underiaken. The doctor is therefore under a duty 1o take reasonabie
cove o ansure that the patient is aware aof any material risks
mvolved i any récommended treatment, and of any reasonable
alternative or varignt treatments. The test of materiaitiy is whether,
in the eircumstances of the particular case, a reasonable person in
the patient’s pesition would be likely to attach significance to the
risk, or the doctor is or should reaszonably be aware that the
particular patient would be likely to attach sigmificanceto it. "

= 89 called, due to the casze: Solom v Frierm Hozpital Manezemen Comminze 1957(2) ALER 118
=[2019]3 SCR 281

= 1053 AC ET!

HIMIFITKESC 1L

21592 175 CLR 479
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69. In the present case, what was the duty of care of the treating professional?
Whilst this court cannot be oblivious of the fact that the times during which the
incident occurred were fraught in the sense that a warlike situation prevailed at
the border, at the same time, it cannot also ignore. or be blind to certain realities.
These are firstly that nothing was shown on the record to establish that 171 MH
was licensed, even as an ad hoc blood bank. Secondly, there is no material on
record as to whether the nature of equipment available at 171 MH for storing
blood and blood products was in accordance with the standards and guidelines
prevailing then, in 2002. Thirdly, during the testimony of witnesses L.e., before
the Col, 171 MH and 166 MH, there was no specific mention about what kind of
markers were used to determine whether the transfused blood was in fact safe.
Fourthly, apart from mentioning of the guidelines by the concerned doctors, there
is nothing on record to show that such guidelines were, in fact, adhered to when
the testing as well as the wansfusion took place. Fifthly, thers is no evidence in
the form of deposition by the officer in charge of 166 MH. Lt Col Jyoti Borpujari
to mule out the possibility of contaminated blood-which was in fact sent to 171
MH had taken place.

70. In the opinion of this court, all the above, cumulatively point to the rather
casual and if one may say so. superficial attention paid to the entire episode
involving blood transfusion. It is a matter of record that the concerned doctors-
who were professionals, i.e.. either at 171 MH or 166 MH. felt so pressured by
the absolute necessity to follow the drills that the safeguards preceding safe
transfusion to the appellant appears to have been a given a go by, or dispensed
with. In these circumstances, the normal duty of care which would have ordmnarily
applied and did apply as well, was that at both ends i.e.. 166 MH and 171 MH,
there should have been no doubt that blood had been filtered and found safe for
transfusion, Equally. something in the form of other material on record or in the
form of the oral testimony by the medical cadre personnel. such as Lt Col Devika

Bhat of 171 MH who was present in 2002 or Col Sanjay Chauban. to show what
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kind of equipment such as refrigerating unit or other chemical matter to preserve
the blood and blood products. even within the safe. When constituted or read
together, all these lapses-which may be seen singly as small or minuscule, add up
to one thing: lack of adherence to or breach of the relevant standards of care
reasonably expected from a medical establishment. Therefore, whilst pinpointed
accountability of one or some individuals is not possible, nevertheless the
systemic failure in ensuring a safe transfusion of blood to the appellant, is the
only uresistible inference. These facts establish medical negligence, and
therefore, vicarious liability on the part of the IAF and the Indian Army. The
former 1s the appellant’s immediate employet; the latter was the organization
controlling and 1n charge of 166 MH and 177 MH.

71. The principle of res ipsa loguitur has been deseribed in Chariesworth &
Percy on Negligence™ in the following terms:

“6-23, It haz beewn said that “a prima facie case” should be the
preferved terminoiogy. It means essentially a case which calls for
same answer frons the defendant and will arise upon proof of: (1)
the happening of some unexplained oceurrence; (2) which would not
have happened in the ardinary cotrse of things without negligence
o the part of somebody other tham the clarmant; and (3) the
circumstances point to the negligence b question being that of the
defendant, rather than that of anv other person”

6-26 The thivd reguirement is usually fulfilled by showig that the
instrument causing the damage was i the managenment and control
of the defendant at the time of the eccurrence, bur this is not
essermial. Where an abject which couses an fecident has, at all
material fimes, been under the control of the defendants and there
i5 no.evidence 1o show how the accident happened, the presumption
of negligence cannot be displaced by evidence of the general care
that has been takesn. "

This cowrt has. on several occasions in the past. particularly in cases
involving allegations of medical negligence, invoked the principle of res ipsa
loguitur (“the thing speaks for itself”). In V. Kishan Rao v Nikhil Super Speciality

Hospital & Anr.®, jt was ebserved.

5 Charlesworth & Pescy on Neghizence. 14" Edmion (2015) Sweet and Maxwell @ 6-25. page 300
=2[2010]3.85CR 1
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“Tn a case where negligence is evident, the principle of res ipsa
loguitur cperates and the complainant does ot have ro prove
anytining as the thing (resj proves itzeif. In such a case it is for the
respondent to prove that he has taken care and done his duty to renei
the charge of negligence.”

72. Al these facts and circumstances, in the opinion of this court. prove and
establish that by reasonable standards of evidence, the appellant has justified the
invocation of the principle of res ipsa loquiror. The principle was applied in the

Nizam Institute of Medical Sciences (supra) wherein this court held that:

“I7. L] i a cose imvelving miedical negligence, once the initial
burden has been discharged by the complainant by making out a
case of neglicance on the port of the hospital or the doctor
concerned, theontis then shifts on 1o the hospital or 1o the attending
doctors and it is for the hospital fo satisf the Cowrt that there was
e lack af care or diligence.

Earlier. in Savita Garg (supra). the court had mled that once the
complainant or aggrieved party had adduced some evidence that the patient
suffered (or died. as in that case) due to lack of care (or as in this case. suffered
irremediable injury due to want of diligence) “rhen the burden [ies on the hospital
to justifi that there was no negligence on the part of the treating doctor or
hospital. Therefore, in any case, the hospital is in a better position 1o disclose
what care was taken [..]."

73. At the same time, this court has cautioned that res ipsa loguinur cannot be
the only basis to fasten liability. This view has been advocated (and applied) in
Martin F, D'Souza (supra) and Bombay Hospital and Medical Research Centre
v dsha Jaiswal (hereafier, "Asha Jaiswal”) 52 1n _4sha Jaiswal (supra), this court

outlined the caution needed to apply res ipsa loguitur:

“am application of the general method of inferring one or more facts
in issue from circumstances proved in evidence'. In this view, the
macrm res ipsa loguing does mor regure the raising of oy
preésumption af law which must shift the omiis on the defendant. It
only, when appiied appropriarely, allows the drawing of a
permissive inference of fact, as distmouished from a mandatory

£ 2071 (L0 SCR-1118:
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Dpresumption properiy so-called, having regard 1o the torality af the
circumstances and probabilities of the case. Res ipsa is oniy a means
of estimating logical probability from the civcumstances of the
accident. "'

The above analysis leads this court to the conclusion that the condition in
which the appellant found himself, was the direct consequence of the two
hospital-establishments and their breach of the standards of care, resulting in the
transfusion of the HIV positive infected blood into the appellant, which was the
causailve factor. The necessary foundational facts, to hold that the application of
res ipsa loguitur was warranted. were proved in all detail. The respondents failed
to discharge the onus which fell upen them. to establish that due care was in fact
exercised and all necessary care standards, applicable at the time, were complied
with. As a result, it is held that the respondents are liable to compensate the
appellant for the injuries suffered by him. that are to be reckoned in monetary

terms.
(iv) The relief of damages

74. Medical negligence. or negligence is tied to two concepts. At the one end
1s the duty of care - and establishing its breach, and thereby fault - and resultant
injury. At the other end is remedial - usually restitution, in monetary terms, by
pavment of damages. The ingenuity of common law has been to adapt - and
evolve, through refinement, and reinvention, the idea of duty to care. In the case
of medical professionals, or other professionals, for instance, their duty to care
not only involves the professionals’ assessment of the suitability of treatment. or
use of technology, but the concomitant duty to inform the patient (or consumer)
of the likely results, or even the risk({s) because the serviee recipient, so to say,
has to bear the consequent consequences. Damages, in theory. can have no limit.
Yet. the duty of care is woven with the idea of causation or proximity. Thus. only
one is liable in lawto the extent of one’s actions, which cause the injury. Equally,

damages are limited to consequences which are reasonably foreseeable.
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75. The judgment in Raj Kumar v. 4jay Kumar®® had discussed and declared
the general principles relevant for the assessment of compensation or damages
for personal injuries. These principles have been applied. in cases involving
claims under the Motor Vehicles Act, 1988 as well as other cases. including

medical negligence cases. The court obsarved:

"The court or the Tribunal shaill have fo assess the damages
objectively and exciude from consideration any speculation or
Jancy, though some conjectire with reference to the natuwre of
dizability and its consequences, is inevitable. 4 person is not only to
be compensated for the physical injury, but alse for the loss which
he suffered as a result of such mjury. This means that ke is 1o be
compensated for his inability to lead a full Iife hiz inability to exjoy
those normal amenities which he would have ewjoved but for the
yuries, and his mmability ta e as much as be sised to emmr ar could
hove egrited. [See C K Subramania Iver v. T. Kunhvkuttan Nair

1960) 3 S5CC 64, R.D. Hattangadi v. Pest Control (India) (P) Lid.
(1693} 1 SCC 331 and Baker v. Willoughby (1869 3 All ER 1328
(HL)].

6. The heads wnder wiich compenzatien iz awarded in personal
injury cases are the fallowing:

Pecumary damages (Special damages)

i} Expenses relating to itreatment, hespitaliration, medicines,
transportation, neurishing food, and miscellaneous expendinare,

(1) Loss of earnings (and other:gains) which the injured would have
made had e not beéen injured, comprising:
fa) Loss of earming during the peried of treatment;

(b) Loss of future earmings on account of permanent disability.

(iit) Futwre medical expenses.

Non-pecumary damages (General damages)

(v) -Damages for pain, suffering and frauma as a conseguence of
the mjuries.
fv) Loss of amenities {and'or loss of prospects of marriage).
fvi) Loss of expectation of life (shortening of normal lerigevity),
Inroutine personal nyury cases, compensationwill beawarded only
under heads (i), (ti)la) and (iv). It is only in serious cases of ),
where there 15 specific medical evidence corroborating the evidence
of the claimant, that compensatian will be.granted under any of the
heads (5)(h), fifl), v} and (vi) relating to lozs of futire ecrnings on
account of pemanent disability, future medical expenses, losz of
amenities. (and'or loss of prospects of marriage) and loss aof
expectation of life.”

23010 (13) SCR 172
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76. The principles discussed and commended for general application have
endured and have been consistently followed by this court. in caleulating and

awarding damages.

77.  This court, in Nizam Institute of Medical Sciences (supra). outlined, briefly,
what damages a person who has suffered due to medical negligence. can be
awarded. This court held that:

“92 [..] The kind of damage thar the complainant has suffered, the

expanditure that ke has incuwrred and is Tikely to cur 1 the funwe

and the possibility that his rise in hiz chosen field would now be

restricted, are matters which cannot be taken care of under the

multipiier method. "
78.  The court had emphasized on the applicability of the cumularive effect upon
the patient. of the medical negligence, in the decision reported as Malay Kumar
Ganguly v Dr, Sukumar Mukheijee (hereafier “Malay Kumar Ganguly )% and
held that negligence of each treating contributory fact resulting in the patient’s
condition, has to be seen: “in a case of this nature, the cowrt must deal with the
conseguences the patient faced, keeping i view the cumulative effect.” Malay
Kumar Ganguly (supra) is also an authority for the reasoning that while awarding
compensation, the court should consider *Joss of earning or profit up to the date
oftrial " including any loss “already suffered or is likely to be suffered in fitture .
Recently, in Sidram v Divisional Manager™, this cowrt underlined the rationale
for just compensation:

“d2. This Cowrt has emphasised time and again that “Just

compensation’ should include all elements that wewld go to place

the vicim in as niear a position ds she or hie was in, baefore the

cccurrence af the accident. Whilst no amount of maney or other

material compensation can erase the trauma, pam and suffermg that

a victim undergoes after a serious accident, (or repiace the loss of

a loved one), monetary compensation is the marmer tnown fo law,

whareby society gssires some nmeeasure of restitution ta those wheo
survive, and the victims who have o face their fives.”

S (2069) 13SCR 1
$[2022] 8 S.CR 403
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In K Suresh v. New India Assuremce Co. Ltd =. this court observed that;

“10. It iz notewerthy to state that an adiudicating authority, while
determining the quaitum of compensation, has fo keep in view the
sifferines of the injured person which wauld include hiz inability te
lead a full life, his meapacny to emjoy the normal amernities which
he would have enjoved but for the irnjuries and ks ability to earn a=
muckh az hig uzed to eam or ceuld have saormed Hence, while
compuing compensation tie apprecch af the Trihmal or a cowt
has 1o be broad-dased Needless to say, it would fvelve some
guesswork as there cannot be amy mathematical exactitude or a
precise formula to determine the gquantum of compensation. i
determination of compensation the findamental criterion of "just
compenzation ' should be inliered. "

79. Recently, in Abhimanmyu Partap Singh v. Namita Sekhon & Anr. ® this
court held that:

“compensation can be assessed in pecwary heads i.e the loss of
Surure earming, medical expenses including futwe medical expenses,
atterdant charges and also i the head of transportation including
future transportation. Jn the non-pecunigry heads, the compenzation
can be computed for the mental and phyvsical paiv and sufferings in
the present and in future, loss of amenities of life including loss of
marital bliss, loss of expectaricy in iife, incornenience, hardship,
discamfert, disappointmert, frustration, mental agony i life, etc.”
80. The appellant has claimed a total sum of Z 95.03.00.000/- (Rupees ninety-

five crores. three lakhs onlv). under various heads:

(1) 1.5 crores as travelling expenses, for his treatment. incurred- every
month from his house to New Delhi, (11) T 50 lakhs as the expenses for
his medicines, (iii) ¥ 1.53 crores for loss of salary, from the date of his
retirement due to not giving extension till the age of superannuation,
(iv) 1.5 crores as medical -expenses which he is required to incur due
to the non-availability of medical services and an immunologist at his
home town. {(v) 10 crores for violation of his human rights, % 40 crores

for mental and social agony, and 40 crores for his defamation.

=(2012) 11 SCR 414
%2072 (16) SCR 1.



(ii) The total salary claimed per annum was ¥ 10,89,052 / - (Le: T 89.921/-
per month multiplied by twelve months). fo the foral salary for the
“leftover period of service from 31 May, 2016 to 31 May 2033.)"
calculated @ 2 5,44,526/-; plus a sum of  10,89,052 multiplied by 12
(number of years leit, till the age of 58 years) T 2,80,97,541.60, added
to which the appellant claims a factor of 1.6 {for future prospects). The

total thus worked out is ¥ 50.57.55,748 .80,

§1. The appellant’s claim of T 89.921/- per month. is based on the calculation
that he would have earned, had he been in service if the seventh pay commission
pay fixation and adjustment were provided. However, he was discharged from
service on 31.05.2016. He claimed, in addition, a host of allowances (dearness
allowance. family assistance. house rent allowance. good conduct allowance.
efc.). No doubt these factors have to be considered when loss of eamings or
income is to be calculated. However. all allowances cannot be granted, towards
loss of eamings. This court is cognizant of the fact that the appellant has also been
drawing pension (including disability pension which is now in the range of about
2 6000/~ per month). Even if the appellant’s calculation about loss of future
earnings were to be taken into account, given that he has been a pensioner. for the
past 7 years. adjustment of the base compensation figure for compensation for
loss of earnings has to be given. Therefore. raking a conservative consolidated
figure of T 65,000/- per month. if the average pension eamed is pegged @ %
25,000/~ per month. the total figure he would be entitled towards loss of earning.
for seven years. would be about Z 33.60.000/-. The figure could be rounded off.
appropriately. to ¥ 35.00.000/-. The cowrt would then. have to take into account,
the appellant’s age, as of date, which is 47 vears. Again, if a multiplier of 12 is
applied to determine compensation for loss of future income. including adding
40% towards loss of future prospects. the figure would be Z 80,64.000/-, The total
amount, {i.e., Z 35,00.000/- plus Z 80,64.000/-) would be  1,15,64.000/- (Rupees
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one crore fifteen lakhs sixty four thousand only). Of this. a deduction for the
expenses of the appellant, calculated @ 25% would have to be made. The figure
to be deducted would be ¥ 28,91,000/-. The total amount, towards loss of
eamings, including future eamings, would then be Z §6.73.000/- (Rupees eighty
six lakhs seventy three thousand only).

Mertal agany

82. Tluis court has repeatedly emphasized that mental agony is an important
factor 10 be taken into account while calculating compensation. In the present
case, there are mmitiple facts, which in the opinion of this court, establish that the
appellant suffered from callousness and insensifivity of the respondents. who

persisted in being in denial. These may be briefly set out:

a. Firstly, the appellant received the biggest jolt, when he was informed
that he was an HIV positive infected person. in May, 2014. The
subsequent tests and certifications were mere palliatives. The
respondents’ effort was to somehow get rid of his services, which they
did with effect from 31.05.2016.

b. Secondly, the appellant was virtually stonewalled in his efforts to secure
documents. and information: most of his queries under the Right to
Information Act (RTI) were turned down: he had to go in appeals.

¢. Even the appellate authority 171 Military Hospital stated in its letter
(dated 12.06.2018) “is nor authorized any Blood Bank and hence no
Pathologist is authorized nor posted, at any time. However, an ad-hoc
blood bank was established during 'Op Parakram’ i.e. in 2002. Blood
would be requisitioned from 166 MH and stored at 171 MH. "

d. A tabular chart, showing the appellant’s queries, and their outcome,
with relevant particulars. is reproduced below. based on the admitred

documents placed on record:
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SNo

RTI Filing

RTI Reply
Date

Contents of Reply

39122016

18.01.2017

RTI was filed by the appellant on 30.12 2016 seeluno confirmation
recardimg  availabiity of immunologist empaneled wath ECHS
Polyvclinic Aymer and by response dated 18 Jan 2017, i was confirmed
that no smmunclomst 15 available m hosprtal at Aymer which 15
empanelled with ECHS Polyclinic Aymer.

B

14.01.2017

20.02.2017

RTI filed by appellant regarding allotment of service guarter marned
accommodation and the TAT replied, in the replv to the appellant’s RTT
query, that service uarter/mamed accommodation was allotted to 2
matried air-wardor o live out with his famuly after remstration for
marnsd accommodation by the respective individual and brought
within authorized married establishment as per senjonty in warting list
It was further stated 1o reply that dsagnosis and treatment mentioned
against “patient must be duly sicned iy CMO of concernad Government
Hospial".

14022017

14.03.2017

It was stated that 1 the RTI reply that the information sought 15
‘imterrogarory i nature’ and does not f2ll wathin the definition of
“information™, It was admitted by HQ South Wastern Air Command,

IAF, Gandhinazar that “Megical fm;:g Ls ihe part of service conditicns

af the Bidian Air Foree for Air warriors.”

05.05:2017

13:07.2017

RTI applicanon filed on 05052017 seeking for copies of the
appellant’s willingness certificate for blood transfusion at the 171 MH
facility and whether the treatine doctor informed the appellant about the
risks associated with the blood transfusion. The replv was that no such
records are available wath the hospital as same fell under exemption
undar Section 8(1) of the RTI Act, 2005 and the respective records were
forwarded to respactive records office after discharge from the hospital

LA

18.06.2017

18.08.2017

An RTT was filed on 15 Jun 2817

wherein amonsst other things,
appellant asked for maximum age an aimman can serve i JAF and when
will seventh pay commussion be effective from. It was rephied by reply

dated 18.08.2017 that revised 7° pav commmssion 1s effective from

Dlﬂl”ﬂiﬁaﬂdmaxmmmaﬂe :mman can 5v:ﬁ'—'- i IAF iz :s? VIS

%mpl

03.67.2017

11.07.2017

RTI apphication also filed on G2.07.2017 by the appellant to Mimstrv of
Finance, Department of Economic affairs seskine details about the
ﬂggomgmﬂﬂnﬂn rate as per the Consumer price index for the financial
vear 2014-13 and response was provided for the same wide letter dated
11.072017

02122017

04.01 2018

BH. Delhu Cantt -10 rephed that no Immunologist 15 posted at BH, Dellu
Cantt-10. However. doctors were avatlable-who could treat HIV/AIDS
patient at BH, Dellu Cantt-10.
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26102018

05122018

RTI by the appellam on 26 102013 w CPIO, Indian Ammy regarding
his blood eroup and RH Factor Test report in respect of blood
rransfusion at the 171 Miltary factlty m 2002, and by reply dated
05.12.2018 the respondent admitted that Blood Group and RH Factor
Test Report of appellant m respect to Blood transfusion was NOT
available.

22.04.2019

Diate
unclear

On 2204 2019 another RTI application by the Appellant requesting for
medical records 1n respect of the medical board procesdings dated
12.12 2014 and any correspondence between the TAF and the Registry
of the military facility at MH 171 and the reply (undated) stated that
that no such information was available

10.

27.08.201%

Diats
Linclear

RTI appheztion dated 27.64 2019 to CPIO Food Cotporation of India
wherem he asked for reasons for exclusion of HIV category patients
from the category of Persons with Disability and reference was made to
areply letter dated 25.05 2018, It was admitted by the Food Corporation
that HIV dizease’ HIV positive applicants were not considered in

catesorv of Persons with disabilitv and 1n the Online Application Form.

o option was avatlable there to disclose the BTV positive status of the
appellant

11.

17052019

21.05201%

RTI application dated 17.05 2019 filed by appellant asking for copy of
correspondence between 171 MH faciliry 2nd Senior Medical Officer.
SMC, HQ. SWAC (U) Gandhinaszar in 2013 regarding medical board

procesdme dated 12 12 2014, and by reply. 1t was infosmed that ne such

correspondence existed.

18.07.2019

16.08.2018

On 18 July 2015, Appellamt filed RTI application for wimtten
correspondence between Arr Force and Registrar at 171 MH Medical
facility 1 respect of hiz letter dated 21 Jul 2014 and 16 Sep 2014 By
letter dated 16.08.2018. he was informed that no such correspondence
i respect of the above stated letter was exchanged between the TATF and

the Regqisirar of the mulitary facihity (1e MH 171),

13,

27.06.2019

03.07.2019

RTI filed on 27° June 2015 seeking for details of availability of
u'ansﬁ;smﬂmedicms expert at the 171 MH Mlitary facility and vide
reply letter dated 03.072019_ 1t was admutted by the first respondent
that no such transfusion medicine expert {doctor) was avatlable and no
bload grouping & Cross matching test report 15 available at the said 171

Ahlgary hnsgi‘fal facility.

14

13.05.2022

23.05.2022

BTI appheation filed on 13052022 by the appellant to 171 Mibitary
Hospital requesting for the medical records pertanming to transfusion of
blead on 10 07 2007 and mformation relating to source of the donor and

v'II:lE r;;g__i,___da:tcd .3 D:.lﬂ'—"' Th?. a;jpe].laﬂ.t W.as tﬂfDmEd ﬂ:la.+ rm- 511;:11

31072022

11.08.2022

-Another RTT dated 31.07 2022 filed by appellant to ECHS Cell, Station

headguarters, Aymer asking for lus elimbilior to become ECHS (Ex-
Service Contributory Health Scheme) and it was replisd wide letter
da::td 11.08.2022 that po provision exist by which Appellant can
ecome _member of ECHS gn@i{aremanm“hchfallsm
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o bﬂ:amf a membﬂr of th-ﬂ ECHS. and it Was never meﬂmgt;g_l 1n office
letter dated 23 07 2022 that he had becoms member of ECHS from s
date of retiremnent 1 e on 31 May 2016

Another RTT was filed by the Appellant whete appellant asked for

mformation te be provided to him about name of laboratory test through
which he 15 likely to be mfected with virus. AIIMS vide letter dated
06.052022, wiile refemng to NACO Guadslines for HIV testing. EEI 15,
stated that “none of the disgnestics medalifies can ascertain or dig ot
thecanse af aetion for BTV virus that farer. berame HIT positive”,

RTI application dated 24 Jul 2022 filed by the appellant aslong of any
circolar letter memorandum/order  exists  which  exemints  defense

personnels from complyine with NACO crcular and suidelimes o
n‘hn:h it was rasponded vide letter dated 11 Aug 2020 that no such
circular order memorandum letter exists.

16. | (Usnclear) 06052022
7. | 24.07.2022 | 11.08.2022
18 |-23.162022 | 2411 2002

RT1 application dated 23.10.2022 (recerved by Base Hosprtal, Dellu
Cantt-10 on ¢1.11.20272) filed by Appellant w's 7(1) of RTTAct (which

further provides that when an information concerns hife or hibertv of a

person. same information shall be provided within 48 hrs of receipt of
the request). Amongst other thing |, ke has acked whether the hospual
1ab has facility for CD-4 counts Hospital replied that thoush they have
facility for laboratory test for HIV RNA for HIV defenze personnel
however lab does not have facility for CD 4 counts. (In their reply, they
also mentioned that provisions of section 7(1) of RTI Act should not
have been mnvoked by the Appellant as no mminent danser to life or
liberty was demonstrably proven by Appellant 1n case information 15
not supphied within 48 hrs:)

. The same appellate authority’s order clearly went beyvond its remit, and-

as discussed earlier. went on to highlight entirely external factors. such

as the appellant’s alleged marital discord; it even mentioned the name

of his spouse.

Once the appellant approached the Commission. and notice was issued,

in 2017, the respondents decided that the issue had to somehow be dealt

with: by orders issued in May 2018, afier notice was received, and when

the reply was being planned. the Cel was constituted.

. The Col did not invelve the appellant at all; the entire effoit was 0

somehow see how the respondents could absolve themselves from

liability.
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83. This court has, in the past, highlighted that the head of mental agony has
to be assessed and granted while awarding compensation (Ref. Spring Meadows;
V. Krishna Kumar v State of Tamil Nadu® ). In the latter case, the High Court had
awarded damages, upon a finding of negligence on account of lack of care due to
blood wransfusion to the baby at the time of her premature birth, which led 1o a
medical condition, i.e.. progressive retinal disease. The court not only granted
damages under the head of mental agony, but also towards past medical expenses,
and future medical expenses, after factoring an annual inflation rate of 1%6 per

anmim. The total sum awarded was Z1.38 crores.

84. Inthe present case. the shock and agony faced by the appellant. the trauma
which he felt because of the virtual denial of his condition. the stonewalling
attempts of the respondents. in firstly denving his requests for information. and
then. holding a CoI behind his back. are actionable. Whilst individuals™ roles
cannot be pinpointed, the overall inference one is left to draw is overwhelming
prejudice- despite the appellant’s unblemished track record of service in the IAF.
The premature retirement, and to cap it all (in an incident for which the
respondents cannot be held responsible) his rejection by a public sector company,
the Food Corporation of India (FCI) on the ground of his being HIV positive are
aggravated factors. The IAF could certainly have taken pro-active steps to ensure
that the appellant was provided with some alternative employment. within its
organization, or as part of the armed forces’ rehabilitation programmes for
veterans and ex-servicemen. The overall result was acute mental agony caused to
the appellant. This court is of the opinion, that the appellant is entitled to 2
50,00.000/- {Rupees fifty lakhs only) towards this head.

85. The appellant had highlighted how his attempt to secure employment
elsewhere has been thwarted and relied upon the correspondence with FCI. The
respondents cannot be fastened with liability on that score. however. at the same

= 2015 (8) SCR100
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time, it would be relevant to highlight that Parliament has enacted the HIV and
ATDS (Prevention and Control) Act, 2017 (hereafter, “HIV 4ct”) which protects
and promotes the rights of persons affected by HIV and ATDS. The Act came into
force on September 10, 2018. Its objectives are the prevention and control of the
spread of HIV and AIDS and the reinforcement of legal and human rights of HIV
infected persons and those affected by AIDS. It protects the rights of healthcare

providers as well.

86. The HIV Act addresses stigma and discrimination™ (Section 3); and aims
at the creation of an environment enabling or enhancing access fo services.
Section 5 of the HIV Act elaborately imposes obligations upon persons to seek
informed consent of concerned persons. before HIV related testing or procedures
are undertaken. and before any line of medical treatment is to be given. Other
provisions enabling access 1o diagnostic facilities related to Anti-Retroviral
Therapy (ART) and opportunistic infection management for people living with
HIV and AIDS have been made. Further, the HIV Act provides for a grievance
redressal mechanism in the form of an Ombudsman at the state level and a
Complaints Officer at the establishment level for providing speedy redressal
Section 34 of the HIV Act imposes obligations upon cowrts to anonymise the
name of the individual concerned qg"eﬂed by HIV peositive or AIDS, and also
expedite legal proceedings.

B Section 2 (d) (b) defines dizcnimunation: az-somethwe where a person “donies oy withholds any deneflt
ODpaTIUNGY or advaniage Fom any Persen o caiesory of marsons, dased on oneor mors AV -related grownd”
Sectron 3, bter gifa, siwies that

"2 No parsosn thall dizeriminmie against the profectsd person on oy ground tnciuding any of the fellawing,
raaly— (& the denial af) or termination from, smoioyment or ecouparion, unlzrz in the cave of rormination,
the person, whe iz otherwise gualifisd Is furniched with— (1) @ copy of the written azzeszment of o qualified and
indgpesndamt healihicars providsr compaferd to do zo that such rrofecfed sercon pors: a dignificant risd of
frarzmizsion o HIV o siher personin the workplace, or iz yifit to perforii the duiies of the job: and Prokiswtion
of discrimingtizit (i} & copy of a writfen ziotestan! By the emplover siating ths natures and excesyt of odwinistranms
or finane tal hardship for nol providing him redzonabls aceommedation; (B) the wufair treaiment in, or rreiation
55, EMpIOVMmERt or gocuparion, "
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87. Thiscourt is conscious of the fact that the provisions of the HIV Act cannot
be applied to the facts of this case. Yet, it enacts standards and imposes
obligations upon several authorities, including the justice delivery system. to take
specified measures to ease and mitigate the hardships and barriers which HIV or
AIDS affected persons. would ordinarily face. In the light of its provisions. this
court proposes its effective implementation. through operative directions fo be

issued hersafter.
Future care

88. The HIV positive condition is such that it can lead to slow and debilitating
results. The steady weakening and degenerative form of the condition has been

described as followss®:

“Aeute mifection

An HIV-positive perzon may not fAave many serious symploms
dwring this stage, but there are usuaily large. guantities of virus in
their blood as the virus reproduces rapidly. Acute symptoms can
mciuder (a) fever (b) chills (c) wight sweats (d) digvhea; (el
freadache (f) muscie aches (g) joint pamn () sore throat (i) rash (j)
swollen lvmph nodes (k) mouth or genital ulcers

Chronic HIV infection

The mext stage is called the chromic infection stage, It can last for as
long az 10 1o 13 vears An HIV-positive person niay or may not show
signs or have syinptoms during tins stage As the virus advances. e
C4. count decreases more drastically. -This can lead 1o symprams
such as: fatigue; shortress of breath; cough; fever; swollen hrmph
nodes; weight loss; digrrhea; rasi.

AIDS

If untreated HIV advancer to AIDS, the body beromex prone 1o
cpportunistic infections. AIDS tcreases a person’s risk for many
infections, including a kerpes virus called cyfomegalovirus (CMF),
Ir can cause problemiz with tiwe eves, lungs, and digestive fract.
Kaposi sarcoma, another possibie complication, is a cancer of the
blood vessel walls. It's rare among the general papulation, but it's
mere common i people with agvanced HIV. Svimprowms melude red
or dark purple lesions on the mouth and zime It con alzo cauze

= https: www healthlins: com kealthihiv-aida‘ sffecis oni-bodyzrespuatory-and-cardiovasotlar-systame. Iast:
accessed at 05:41 AM on 25% September, 2023




prablems in the lungs, the digestive tract, and other internal areans.
HIV and AIDS also put a person at higher risk for
developmg ymphomas, An early sign of hmphoma s swollen lympk

Hodes.

Respiratory and cardiovascular systems

HIV makes it hard to fight off respiratory problems such as the
common cold and fluw. In fwny an HIV-positive persen may deveiop
related infections, such as preumornia Withowr treatment for HIV,
advanced disease puts an HIV-positive person at an even greater
Fisk for infectiaus campiications, such as tuberculosis and a fungal
mifection called preumeccystis jJivevec: prewnownia (PJP)L PJP
causes trouble breathing, cough, and fever. The risk of lung cancer
also increases with HIV. This is due ta weagkened lumgs from
RUMETONS rESPIYATONY 155les related o a weakened Immigie SUstent.
Acecording to available research, lung cancer is more prevalent
among peopia with HIV compared 1o peaple without 1r.

Penple with HIV are more likely to develap high dlood pressure.
HIV also raiser the risk of pulmongy arterial ypertension (PAH).
PAH iz a fype of high biced pressure in the arteries that supply
blood io the fungs. Over time, PAH will stramn the keart and can
lead to heart failwe

If a perzon has HIV with a low CDH count, they re also move
suscepiible 1o tuberculosis (IB),

TR :s an arrborne bacterium thar affects the lungs. It 's a leading
cauze of death in people who have AIDS. Symptoms ticiude chest
pain and a bad cough that may contain blood or phisgm. The
eough can linger for mosmhs: "

89. In the present case, the appellant was diagnosed HIV positive, and
immediately placed under ART which continues till date. His imnmne system has
gone down, due to the untreated condition. for some undetermined time. He
complains of reduced mobility; the [AF itself has characterised his disabiliry,
though assigned it a figure of 30% disability; that was, however, suificient for
them to dispense with his service. As time progresses. he would need the
assistance of a helper. Even conservatively calculated. such a helper would have
to be paid about ¥ 10.000/- to ¥ 15, 000/- per month. If a calculation of average
of T 10,000/~ to ¥ 15.000/- (l.e.. T 12.500/-) for twelve years is taken into account,
the total sum would be ¥ 18.00.000/- (Rupees eighteen lakhs only).



Future medical care

90. The respondents. through the available medical facilities, have till date
provided medical assistance. Repeatedly during the hearing, the appellant had
been complaining of obstruction and delay. and denial of his réquests. The court
had intervened. Oftenfimes. the appellant — perhaps due to his condition. and
repeated feeling of exclusion, might have overreacted. Yet. it is undeniable that
the respondents owe a duty to ensure that the appeilant’s requests are met in a
compassionate and timely manner. To avoid any future friction. this court hereby
directs the respondents to extend fullest co-operation to the appellant, in regard
to his future medical treatment. Furthermore. the appellant shall be entitled to bi-
monthly medical check-ups at the relevant departments, in the Research and
Referral Centre (R&R) in New Delhi: for that purpose. the respondents shall
ensure that the necessary travel expenses. in accordance with the appellant’s
entitlement are disbursed. It is also clarified that the appellant should fill out
whatever forms are necessary for the timely disbursement of his pension. and

entitlement, on a monthly basis.

91. Before issuing concluding directions, this court would like to record some
relevant observations. People sign up to join the armed forces with considerable
enthusiasm and a sense of patriotic duty. This entails a conscious decision to put
their lives on the line and be prepared for the ultimate sacrifice of their lives. A
corresponding duty is cast upon all state functionaries, including echelons of
power within the armed forces to ensure that the highest standards of safety
(physical/'mental wellbeing. medical fitness as well as wellness) are maintained.
This is absolutely the minimum required of the military/air force employer for
not only assuring the morale of the forces but also showing the sense of how such
personnel matter and their lives count. which reinforces their commitment and
confidence. Any flagging from these standards — as the multiple instances in the

present case have established, only entails a loss of confidence in the personnel,
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undermines their morale and injects a sense of bitterness and despair not only to
the individual concerned but to the entire force, leaving a sense of injustice. When
a voung person, from either sex (as is now a days the case) enrols or joins any
armed forces, at all times, thelr expectation Is to be weated with dignity and
honour. The present case has demonstrated again and again how dignity. honour
and compassion towards the appellant were completely lacking in behavieur by
the respondent emplover. Repeatedly the record displays a sense of disdain, and
diserimination, even a hint of stigma. attached to the appellant, in the attitude of
the respondent emplover. Although this court has attempted to give tangible
relief, at the end of the day if realizes that no amount of compensation in monatary
termis can undo the harm caused by such behaviour which has shaken the
foundation of the appellant’s dignity, robbed him of honour and rendered him not

only desperate even cynical.
Concluding directions

92.  As aresult of the above discussion, it is held that the appellant is entitled
to compensation, calculated at Z 1,54,73.000/- (Rupees one crore fifty four lakhs
seventy three thousand only) towards compensation on account of medical
negligence of the respondents, who are held liable, for the injury suffered by the
appellant. It is also held that since individual liability cannot be assigned. the
respondent organizations (IAF and Indian Army) are held vicariously liable.
Jemtly, and severally. to the above extent. The amount shall be paid to the
appellant within six weeks by the IAF, his employer: it is open to the TAF to seek
reimbursement, to the extent of half the sum, from the Indian Army. All arrears
related to disability pension too shall be disbursed to the appellant within the said

six weeks period.

93. In keeping with the mandate of the HIV Act, the fellowing directions are
issued 1o the Central and State Governments:
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1)

3)

4)

Under Section 14 (1) of the HIV Act. the measures to be taken by the
Central Government and all the State Government are. to provide. (as
far as possible), diagnostic facilities relating to HIV or AIDS. Anti-
retroviral therapy and Opportunistic Infection Management to people
living with HIV or AIDS.

The Central Government shall issue necessary guidelines in respect of
protocols for HIV and AIDS relating to diagnostic facilities, Anti-
retroviral therapy and opportunistic Infection Management applicable
to all persons and shall ensure their wide disseminarion at the earliest,
after consultation with all the concemed experts, particularly
immunologists and those invelved in community medicine, as well as
experts dealing with HIV and AIDS prevention and cure. These
measures and guidelines shall be issued within three months, and
widely disseminated, in the electronic media, print media and all
popularly accessed public websites.

Under Section 15 (1) & (2) of the HIV Act, the Central government and
every State Government shall take measures to facilitate befter access
to welfare schemes to persons infected or affected by HIV or AIDS.
Both the Central and State Governments shall frame schemes to
address the needs of all protected persons.

Under Section 16 (1) of the HIV Act, the Central and all the State
Governments, shall take appropriate steps to profect the property of
children affected by HIV or AIDS. By reasen of Section 16 (2) of the
HIV Act, the parents or guardians of children affected by HIV and
AIDS, or any person acting for protecting their interest. or a child
affected by HIV and AIDS may approach the Child Welfare Committee
[within the meaning of that expression under Section 29 of the Juvenile
Justice (Care and Protection of Children) Act. 2000] for the safe

keeping and deposit of documents related to the property rights of such
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3)

6)

7)

child or to make complaints relating to such child being dispossessed
or actual dispossession or trespass into such child’s house.

The Central and every State Government shall formulate HIV and
ATDS related information, education and communication programmes
which are age-appropriate, gender-sensitive, non-stigmatising and non-
discriminatory.

The Central Government shall formmlate guidelines [under Section
18(1) of the HIV Act] for care, suppert and treatment of children
infected with HIV or AIDS: in particular, having regard to Section 18
(2) “notwithstanding anyvthing contained in any other law for the tiime
being in foree’, the Central Government, or the State govermments
shall take active measures to counsel and provide information
regarding the outcome of pregnancy and HIV- related treatment to the
HIV infected women. The Central Government shall also notify HIV
and AIDS policy for establishments in terms of Section 12 of the HIV
Act.

It is further directed that under Section 19 of the HIV Act, every

establishment, engaged in the healthcare services and every such other
gstablishment where there is a significant risk of occupational exposure
to HIV, for the purpose of ensuring safe working environment, shall (i)
provide. in accordance with the guidelines. firstly, universal
precautions to all persons working in such establishment who may be
occupationally exposed to HIV: and secondly training for the use of
such universal precautions; thirdly post exposure prophylaxis to all
persons working in such establishment who may be occupationally
exposed to HIV or AIDS: and (i) inform and educate all persons
working in the establishment of the availability of universal precautions

and post exposure prophviaxis.



8) By reason of Section 20 (1) of the HIV Act, the provisions of Chapter
VIIT™® of the HIV Act apply to all establishments consisting of one
hundred or more persons, whether as an employee or officer or member
or director or trustee or manager, as the case may be. In keeping with
proviso to Section 20 (1) of the HIV Act, in the case of healthcare
establishments. the said provision shall have the effect as if for the
words “one hundred or more”, the words “twenty or more” were
substitutad.

9) Every person who is in charge of an establishment, mentioned in
Section 20 (1) of the HIV Act, for the conduct of the activities of such
gstablishment, shall ensure compliance of the provisions of the HIV
Act.

10) Every establishment referred to in Section 20 (1) of the HIV Act has
to designate someone, as the Complaints Officer who shall dispose of
complaints of violations of the provisions of the HIV Act in the
establishment. in such manner and within such time as may be
prescribed. The rules in this regard may be formulated by the Central
Government af the earliest. preferably within 8 weeks from today.

11) The Secretary. Departinent of Labour of every state shall ensure the
collection of information and data relating to compliance with Sections
19 and 20 of the HIV Act, in regard to designation of a complaint
officer, in all the factories, indusirial establishments, commercial
establishments, shops. plantations. commercial offices, professional
organizations. and all other bodies falling within the definition of
“establishments™ [under Section 2 (f) of the HIV Act] which reads as

follows:

“Vestablishment" means a dody corporate or co-operative sociery
or QW orgamsation or INstitution o¥ two or mare persons jonth
carrVing out a systematic activity for a period of twelve months or

* Bealing with “Safe Working Environment™
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mare ar oneor more places for cansideration or otkerwise, for the
production, supply or distribution of goods or services ™

Such information shall be forwarded to the Secretary, Union Ministry of Labour
and Emplovment. within 10 weeks. The Union Labour and Employment
Secretarv shall file an affidavit of compliance containing a tabular statement, with

respect to implementation of provisions of the Act. within 16 weeks from today.

12) Every court. quasi-judicial body, including all tribunals,
commissions, forums, etc., discharging judicial functions set up under
central and state enactments and those set up under various central and
state laws to resolve disputes shall take active measures, to comply with
provisions of Section 34™ of the HIV Act. Chief Justices of all High
Courts, shall compile information. and device methods of collecting
information in that regard, anonvmizing identity of persons affected.
appropriately and also complying with provisions of Section 34 (2) of
the HIV Act. The Registrar General of the Supreme Court shall also
look into the matter. and frame relevant guidelines which. after

approval be issued and implemented.

94. Before concluding; this court would place on record its appreciation and
gratitude to the amicus, Ms. Meenalkshi Arora Senior Advocate, for her valuable
assistance: the assistance given by Mr. Vikramjit Banerjee, the ASG: and Ms.
Vanshaja Shukla, the amicus who painstakingly compiled the paper-book. and
patiently heard the appellant with the aim of addressing all his concerns and
assisted Ms. Arora, The court would also acknowledge the appellant’s

1 34 (1) Inn lesal procasding in which a protacted parson it a party or such person is an anplicast, the
court, on it appiication by such parzan or @y oifier parson on hiz behalf may pazs, in the interest of ustice,
ary or all of the foilowings orders, namely—
fa} that the orecesdbz or any part thereof be condurted by zuppracsing the ientity of the appllcant &y
subrtifuting the wnee of suck perzoi with a preidomm i the records gf the proczedings mzuch
marner az may be gresoribad;
(B} that the preceeding dr any parf-ifersof mioy be coducizd i camérs,
(e} restrainimz:arny person from publizhing by ame nupier on) matier lending o the dizclozire of the
name or siatus or-identity of the appiican
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perseverance and the diligent research and scholarship put in by him, in the
reientless quest for justice. The respondents are directed to bear the costs
quantified at ¥ 5,00.000/- (Rupees five lakhs only) which shall also be paid to the
appellant. within six weeks. The Supreme Court Legal Services Committee shall
bear the honorarium of  50.000/- (Rupees fifty thousand only) to be paid to the
amicus Ms. Shukla.

95. The appeal is allowed and any pending applications are dispesed of in the

above terms.
[S. RAVINDRA BHAT]
[DIPANKAR DATTA]
NEVW DELHI:
SEPTENIBER 26, 2023
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To

DEANS Medical Superintendents/DIMS/
Zonal Medical Commissioner

ESIC Medical College & Hospitals

fiblsct; Integration of National AIDS Control Programme in ESIC Medical Institutions/

Madam/5Sir,

The National AIDS Control Programme (NACP) is being implemented as a comprehensive
programme for prevention and contral of HIV/AIDS in India and National AIDS Control
Organization (NACO) is the organization set up by the Government to implement the
project.

The Guidelines for ESIC Hospitals for integrating with the National AIDS Control
Programme (NACP) through NACO are issued as enclosure for wide circulation and
ndherence.

This issues with the approval of the Competent Authority

Dr. Mano] Kumar
05D (M5)

Copy to -
= All Regional Directors



Recommendations of commitiee constituted for integration of

National AIDS Control Programme in ESIC Medical Institutions/

Hospitals for preventive, diagnostic and treatment services

National ATDS Control Orzanization 15 a division of the Mimstry of Health and Fanmlv Welfare
that provides leadership to HIV AIDS control programme m India through 35 HIVAIDS
Prevention and Contrel Societies. In 1286, followang the detection of the first ATDS caseinthe
country, the National ATDS Committee was constituted m the Mimstry of Hezlth and Famnuly
Welfare. As the epidemic spread, need was felt for 2 nationwade programme and an
organization to steer the programme In 1992 India"s first National ATDS Centrol Programme
(1992-1959) was launched, and Nanonal AIDS Control Orgamzanon (NACQ) was constituted

to implement the programme.

At present, National ATDS and STD Centrol Programme (NACP) Phase-V 15 ongoing and 53
Central Sector Scheme fully funded by the Government of Tndia. The NACP 15 providing
comprehensive package of prevention. detection and treatment services directed towards the
attawnment of United Natons™ Sustamable Development Goals 3 3 of ending the HIV ATDS
eptdemic as a public health threat by 2030, Esic 15 a leading healthcare provider in India to
Insured Persons (IP7s) and every effort should be made to deepen links to develop intecration
with NACP so that the benefit of quality preventive, diagnostic and treatment services can be

passed on to our [P7s.

Int this regard the committes recommends trammng for all cadres of healtheare staff ivolred 1n
diagnostic_ treatment and preventive services. in accordance with the National ATDS Control

Orgamzation (NACO) guidelines, the recommendations are as follows:

L. ESTABLISHNMENT OF TESTING INTEGRATED COUNSELLING AND TESTING
CENTEE (ICTC CENTEE) IN ESIC MEDICAL INSTITUTIONS/ HOSPITALS:

HIV COUNSELLING & TESTING

HIV testing determines whether a person 1s infected with HTV or not. It's 2 simple blood rest
to determune anti-HIV anubodies.: Diagnos:s of HIV ATDS 15 not like other infectious diseases.
A number of moral, ethical legal and psychosocial 1s3ues are asseciated with a positive HIV

status. Discase 15 Iifelonz, disease 15 variable, no cure and vaccine s avatlable so far, and in
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majority, the transmission 15 throngh sexual contact. Hence, HIV posthve individuals are likely

to be stigmantzed and fear bemgz discnimmnated or socially outcasted.

Therefore, following care need to be taken (5Cs) while performing test for HIV (National HTV
Counselling and Testing Sernices (HCTS) Guidelnes December 2016):

1.COUNSELLING (PRETEST & POST TEST)

2 CONSENT

3 CONFIDENTIALITY

4 CORRECT TEST

5.CONNECTION TO CARE, SUPPORT AND TREATMENT
WHERE TO CONDUCT COUNSELLING & TESTING

As per NACO guidelines, HIV testing & cowmselifng can be conducted at a heaith care
faciiit/(hospital) through their existing stall with due sensitization, oriemiation, guidance,

menitcring and raining by the respective State AIDS Control Sociaty (54CS),

Proper sipnapes should direct and gwide people to reach the site and funchionary for HIV
screeming. To ensureé audiovisual prmacy and confidennality during HIV screening and
counselling the health faciliy should earmark a smitable room with good cross-vennlation to

prevent ai-borne infection.

WHICH POPULATION TO BE TESTED FOR HIV (Narional HIV Counselling and
Testing Services (HCTS) Guidelines 2016):

Healtheare Provider to offer HIV testing to the following priomry populations:
a) All pregnant women

b) Babies bom to HIV-positive women

¢ Untested children of women loving with HIV (WLHIV)

d) Children presenting with suboptimal growth or severe acute malnutnition. delay m
developmental milestones, oral thrush, severe pneumoma and sepsis

€} Patients who present with signs and symptoms suggestive of HIV AIDS 1n any health-care

setting including emerpency

f) Indrviduals who have faced sexuval assauit



) Before mitiatimz PEP and as a follow-up testing

h} Patients with TB or presumptive TB, Kala-azar, hepatitis B or C, or STIRTI

1) STIRTI clinic attendess

1) Séxual pariners/spouses of PLHIV

k) Any other situation where the health-care provider feels HIV testing 15 essential
LLCOUNSELLING:

PRETEST COUNSELLING

Provide pre-test counselling to the indnudual and document the details in the counselling
register. Counss! using posters, flip charts, brochuses-and short video chips so-as to prepare

himher for the HIV test and to address mvths and misconceptions.
2. CONSENT (INFORMED CONSENT):

Take informed consent of indsvidual for HIV testing with signature’ thumb impression in the
counselling register. Each mdividual should grve informed consent for testing with an opt-
out option. Incase of individuals below 18 vears of age, mformed consent has to be obtamed

from thewr parents

1f individual opts for HIV testing, provide information related to testing procedure. If
individual opts out, provide further counselling to the individual on the benefits of
knowing his/ her HIV status.

Conduct HIV screenins testing as per applicable procedures.
POST TEST COUNSELLING:
a) For mndividuals screened reachive, provide post-test counselling

b) Explatn the test results and diagnosis results and help himiher cope with emotions ansing
from the diagnosis of HIV mnfection

c) Provide clear information on free ART (where 1t 15 offered. when ART will start, for how
long it has to be taken, how many times it has to be taken who will provide ART, what tests



are required for staring ART, side-effects and benefits of ART, available social benefit
schemes, importance of adherence to ART efc

d) About opportunistic mfections. etc_) and reducing the nsk of HIV transmussion
e) Ensure hinkage with an ART Centre while addressing any specific barner

f) Discuss possible disclosure of the result and the risks and benefits of disclosure, particularly

among couples

g} Encourage and offer HIV testing for untested sexual partner(s)/spouse and children (age

uptol4 vears) of HIV-positive women
3, CONFIDENTIALITY:

The results of HIV test will anly be known to the patient and treating medical team The test
rezults are confidential and 1t 15 azamst policy to share patient’s report with others without his

pPETMISSION.
4. CORRECT TESTING:
HIV testing in the National ATDS Control Programme (NACP) 15 performed by

e The Integrated Counselling and Testing Centres (ICTCs) for individual testing
i healthears facilities
¢ Blood Banks (for safety of blood products)
HIV infection in any mdividoal beyond 18 monthes of age can be detected by laboratory test's
that demonstrate(s) either the wirns or vmal products, or antbodies to the wirus
blood:serum plasma. In children below 18 months of age, due to persistence of marternal
antibodies, diaonosis of HIV 15 made by PCR tests that detect HIV nucleic acid.

Qualit}' Checked Diagnostic Kits" supply from NACO: Nead-based quantities of these test
krts should be supplied on a regular basis by respectiie SACS to the ESIC Health care Faciliy,
Thess test kits need to be stored between 2°C to £ °C mn the refrizerator available at the health
facility.

Under the WACP, the most commonly employed rapid tests are based on the principle of

eNZVIne UNmMuno3ssay, mmmuno-chromatography (lateral flow), immuno-concentration dot-



blot assays (vertical flow) and particle agglutination All these different rapid tests should have
3 sensitivrty of =89 392 and specifictty of 98%.

HIV testing strategies for Adults and Children (above the age of 13 menths)

Natwonal HIV testing strategies enable the Programme to screen for HIV or confirm the
diasnosis of HIV amone pnosty populatiens at the nearest facility. In view of the low
prevalence of HIV in India it is necessary to use three different principles or antigen-based
rapid tests to confirm the diagnosis. Every mdirdual with an HIV-non-reactive result should
be educated about the pesstbility of a window pened, and that a non-reactive result does not
alwavs rule out the possihility of HIV mnfection, if the individual has been recently infected.

Strategy I :

Sinzle test (enzyme-linked immune sorbent assav [ELISA] or rapd ) 1s mandatory for screening
of donared blood 1 blood banks. If found reactive for HIV. the donated blood should not be
uzed for transfusion or transplamtation, and after informed consent, the donor should be
promptly referred to the hnked SA-ICTC for confirmation of the HIV diaonosis and further

NeCessary achion.
Stratecy II (A):

Two rapid tests are mamly used in case of HIV sentine] surveillanes where two testing ks are

beino nsed.
Strategy II (B):

A patient who i3 chmeally symptomatic and suspected to have an ATDS indicator conditien:
disease 15 referred to the SA-ICTC for confirmation of the diarnosis. In this case. the same
blood sample 15 tested twice using kifs with erther different antizens or pnnciples. The patisnt
15 declared HIV-negative of the first test 13 non-reactive and as HIV-positive when both teste
show reactive results. When there 15 discordance between the first two tests (first reactive and
the second non-reactrve), a third test 15 done. When the third test 15 also negative 1115 reported
as negative. When the third test 1s reactive, 11 15 reported 2s indstermunate and the individual 15
retested after 14-28 davs.

L



Strategy ITI: For healthcare facilines such as ESIC hospral. this strategy 1s most commonly
used for indmidual screening for HIV by emploviag 2 single rapad test kat If the test 1s found
non-reactive, the mdividual 15 considered HIV-nezate and needs to be followed, as per the
guidelines . If the test result s found reactive, the sample should be retested with two different
kits basad on a different anticen or pnneiple. The individual 18 considered HIV posttive when

all thres tests show reactive tesults.

Diagnostic Strategy ITI

Ai'
|
| !
A+ A;.
Report negative
A‘?.
|
ArAr ArA;
Ay Ax

|

A Az A A As ArAz-Ase A AzAs
Report positive Indeterminate  Indeterminate
with pest-test High risk Low risk
|
counselling consider consider

Indeterminate Negative

(National AIDS Contrel Organization (2021). Natienal Guldelines for HIV Care and
Troatment. 2021 New Delhi- NACO, Ministry of Health and Family Weifare, Government of
fndia)
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MANPOWER REQUIRED FOR COUNSELLING & TESTING:

S.No. | Staff Job | Roles
responsibility | .
1. | Counsellor: 1 counsellor |  » Ensure that sach individual tested for HIV
Qualification: for less than | 15 given pre-test counselling, posttest

Counsellor should be | 500 counselling & follow-up counselling.
a graduate degree | individuals/ ensurng audio-visual privacy and
holder i | month need | confidentiality
Psvchology/Social to be| « DProvide psychosocial soppert  to
Wosk Sociology/ counseled mdividuals for accepting HIV 1e5t results
Anthropology Human | 1 additional | e With the consent of PLHIV, counsel and
Development for = 3500 prepare the family for acceptance and
OR _ counselling/ support the PLHIV
diploma in Nursing | month e Home wisit to BLHIV with prior consent.
with  mummum 3 15 one of the outreach activinies. The visnt
years of expenience m 15 1o be planned based onneed, suchas loss
HIV/ATDS. of hnkage or non-compliance to the
prescnibed services
o Alamtain  counselline records and
registers, and prepare monthly report
» Update details of HIV-pesttive mdividuals
on aweekly basisin PLFAV ART
Linkage System (PALS)
¢ Prepare a monthly/'quarterly ‘annual data
analysis and display the updates
s TFactlitate and monttor lmkages and
. referrals to and from the ICTC
2, Lab techmician The |(OneLTfor | o Perform HIV tests as per national
LT should hold at less than _ suiielines Participating in proficiency
minimum a Diploma | 10,000 annual testing and gquality contrel actovities
m Medical test load. For Participate in traimng: activities conduocted
Laboratory every: by SRLs
Technology (DNILT) | additional s Ensure that the laboratory premises and
from state 5,000 anmaal workstation are mamntained as per the
covernment-zpproved | tests, one miection control protocols.
mstitution additional LT, ¢ Ensure maienance of all laboratory
LT needs toundergo | subject to the equipment meluding cold chan of test
the 5-days mducton | maximum of kit
and 3-days refresher | three LTs, e Conduct testing for HIV as per NACO
traming as per the may be testing protocels following SOPs
NACO gmdelines appotnted -

Follow iriternal and external quality
aszurance procedures

Follow umiversal safety precautions and
strictly adhere to biomedical waste
management oindelines




5. CONNECTION TO CARE, SUPPORT AND TREATMENT

ConnectionsTinkages 15 defined as a process of actions and activities that support people

testing for HIV and people dizgnosed with HIV to engage with prevention, treatment and care

sefvices as appropnate for therr HIV stams. For people with HIV, 1t refers to the period

begmnning with HIV diagnosss and ending with enrolment in care or treatment.

ROLE OF NACO I'N CAPACITY BUILDING WHICH CAN BE UTILISED FOR
ESIC AIEDICAL COLLEGES/ HOSPITALS

1.

b

ESIC medical colleges hospitals should get in touch with the respective SACS
for conducting the tramme courses for medical officers, LTS, counsellors m
ESIC medical coileges hospitals.

Services of State ATDS Control Society (SACS) can be utilised for efficient
planning implementation, coordmation. momtonng. raporiing and snsunne
timely correctrve measurs 1n respect of traming programs i the respective ESIC
medical colleges. hospitals.

SACS may ensure an appropriate mvolvement of the State Reference
Laboratory, DAPCUs, idenufied trainmng centres and sunable master trainers as
per subgect needs for traming conrses.

I situ trainings for hospital staff can also be conducted as per requirement of
the instytute.

The trammng conrses currently offered by NACO which can be utilised by ESIC
are as follows:
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TRAININGS CONDUCTED BY NACO FOR CAPACITY BUILDING 11

Teining Program  Eligible HCTS siafi |ijjFH:]_EF|g :ﬂ:;“
training
New and untrained
oo Hly widented |Tdcon  (Mesler e
Induction Training | ICTC,CBS,PITT, Ty s
SAICTC, ARTL and OO | Modude
DSRGST!
Councefors' Tntegrated | Coumpeliors o FICTE,
Reiesher Trtining | pPRJCIT, C6S,PITC, il
(e | st | SAICTC, ARTC and St | inSeed s mﬂ"'wm
bwe yeary of inchictien |DSRGSTI. those | st identiied T'l Sehes
training and Refrecher | Who have already | Institutions m frainty n?ﬁvu
|- whar two yoars of | Undergone Induction - Two days
Rafrecher | taiming) | Training
Officer®
ART Medicat Officer
*Two day:
SAICTE
Collabeegtive for Medscal
HIWTE el Counpetior* ST HMTBT : _HH . ol
Training ; TN z
Oitnct 1CTC Deztried Module Tralness |
Supenmort* m
RNTLP =575/
mﬂ
DR-TBHNV
Supervison**
State
New and urtininad s Mmm
Ll::#hfm &mﬁ%?ﬁ; BaWUT [Ty [(SRU- I [Fhedap
. PR Module charge and

ki
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Tratnlng Progiam Eligibde HCTS stall condacting :!.Iu:.?l Troadives Duralion
trainng e
Labs Techmeion:’ reanrice Lab 5Hi = In
g5 |Fetesheiminieg | Techeicam st oo [TEENT | ohege and .
: ng Theee days
Aler tiis yasry of - |CTC, FCTC, & s Technical
Induction Trmiang | T T-IG1G Officer
Nurses | LHY [ ANM
[ MPW Msie | (T / Hards o m
F-ICTC Sall” Hawds | Pharmest Ditiict/ SA = Sermrtization o
§ [ Semmemtensnd | RnTcP- T/ 5T/ |00TC b |l (O
5TLS Modisl Lounanllor
T1 NGO Staft iad)
DAPTLU
Dhstriet ICTC Dhetsfe ICTC Es Tastar
L4 Iupendesry’ Traiing | Swpenissr SuneDistrct T"'.'.'"“ll Trainer Three days
Coumsellar, Lab
53 - ICTC Seafl” Taam | TRCHONCinn from SA
Training -JCTC and Labour Team Training | Master
3 Hoown Syl Nume ol |~ 2% Madiste Teaime | | 1V dey
the Heslih Facitity
where SAICTC s
Tocat=i
DaPCLy
"”‘“'mm:‘? st Faci HIV Hoda
t
) :‘:‘;’;‘Fw the Hasith Facilty | wheee SA w (#icer SA- | Ome oy
whes SACTO i -KKTer ICTE MO,
|oeated e atech Courallor
e
A - 0CTE Paswoed
Troiming cn FEHIV Counedion, ANT Dazs Frofected
10 |- ARY Liskege Syster | Managarand DAPCU | SR80 | ¢oppre ang (M0 |Gy oy
[PALS) snd SACE MAE snd Wk - batad
Dats Manag=r User Marual
SR-ICTE = Cournslies
and Lot Technicinn
FACTOPPRICTEY SIME Trpining
. Tl functionary StatmDistrict | module Wb | Mastar
11 | Trosmmg oo SIMS conducting HIV Facilty SesdUi | akias Cirte oy
CMPOTATY Sesh, Wbl
DAPCU, Diishrict
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II. PROVISION FOR AVAILABILITY OF ART IN ESIC INSTITUTIONS/
HOSPITALS FOR USE IN SPECIAL CIRCUMSTANCES
1. As per NACO zuidelines 2021, treatment for HIV with anti retroviral therapy
(ART) has te be mitiated mrespective of CD-4 count.

Current NACO guidelines on when to start ART

Al persons diagnosed with HIV infection should be initiated on ART regardiess of the

CD4 count or WHO Clinical S1age or age group or population sub-groups

2. The vanous-Ant-Rerroviral dnigs approved for HIV wraatment are as follows:

Mucleadble reverse lranserfploss Mon-riitleanlio feyeias Proteass inhilitoes
Intibitods (NSHETI) ranscriptese Inhibioes (NNRTY) : [L41]

Zidovudine (AZT)" Navirapine [NVP)* | Saguinavic (SQV)
Lamivudine (3TC)* Delavirdine (OLY) Nalfinayir (NFV)
Abacavir (ABC)" Rilptvirine (RPY) :Arrmmfrww
Didancsing (del) Etravirine (ETV] | Indimavir (INV)
S S

Dolutegravir (OTG)* p——
I 9 ""l“.ﬁ_ﬁ,.l' F“WW

Enfuvinide (T-20) Maravifee (MVC]
"Avallable in the national programme

3. The usoal first line ART approved by NACO 1s:

Tenofovir (TDF 300 mg) + Lamivudime (STC 300 mg)+ DOLUTEGRAVIR (DTG 30 mg) regimen
(TLD) a5 FDC n asingle pil once aday fat a fxed time every day as per pafienls convenience)
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A linkage with nearest NACO remstered ART centre may be established by
respective ESIC hospitals’ medical colleges for mitiation and contsmuation of
ART including monttoring tests such as CD4 count and viral load for patients
newly diagnosed for HIV. For this purpose. patient will be referred for ART 1o
these centres. The ART centrs will also provide the followmms momitformg
facilines as per NACO gmdelines :

Body weight Evary visit

Height length in children

| Treatment adherence Every yisit

Clinical monitanng and T-staging Every visi

4-5ymptom TB scresning amqmﬂ

Immg!brmmmﬂﬁﬂz Hypertansion.  Evary § manths or symptom directed

Diabetes melitus

| Laberatory avaluaton based on ART regimen -Euery'ﬁ manths ar ymplom directed

If.‘-Dl‘Emmt CO4 must be done every & months™

Viraload A8 months. 12 marihs and then every 12 menihs"* |

In case of those ESIC medical colleges’ hospitals with a substantial HIV patient
LOAD can approach their respective SACS to establish ART centre in therr
premises.

However, for management of rest of the comorbidities mfections and
inyestigations as required from time to time, patients to be managed at ther
respective ESIC hospatals.

. Provision for indent of certain quantity of ART drugs at ESIC hospitals from

ART centres can be arranced for potential use in special circumstances like for
Post Exposure Prophylaxis (PEP) for healthcare workers and for anmy
contingency stuatons, These medicines can be stocked in casualty department

of ESIC hospitals for potential use 10 special contingent cucumstances.



Iv.

Exposed Person | Preferred Regimen for | Remarks

PEP Drugs and
Tiesages
‘Adults (>30 kg Tenofovir (300 mgj= | PEP for HIV should
weight) Lamivudine (300 mg) — | ideally begin within 2
Deolutegravir (30 mg) hours of exposure as 113

(FDC: One tablet OD) essennal toact
unmeadiately. There 15
little benefit if more than
72 hours have elapsed.
The prophvlaxis needs
to be continued for 28
days.

The PEP drugs should be kept at the casnalty where they are available round the
clock A casualty medical officer mav be designated nodal officer to assess the nead
for PED in cases of accidental needle stick injury or exposure to blood’ body flusds,

INFORMATION, EDUCATION AND COAMMDMOUNICATION (IEC

ACTIVITIES FOR AWARENESS REGARDING PREVENTIVE

FRACTICES

1. The available display and IEC matenials 1o be used at testing centres, OPD's,
wartiig areas such as mformation panels. posters. flip charts, booklets,

pamphleats; #tc. can be procured SACS,

(RN

Signs and signageés should be ensured within the facility premises for easy

access 1o services,

3  Provisien of people-fnendly services should be prommnently displayed in the
hospital /zermice centra:

4. Local branding of services may be considered to build confidence in the facilsty

(appropnate ambience, good posters, 2t

Awarensss actrvities for prevention of the disease may be uaderiaken such as

lectures and nukkad nataks i OPDs for general public.

LA



V. ESTABLISHING LINKAGES BETWEEN ESIC INSTITUTES AND
RESPECTIVE 5ACS

"

A BRIEF OVERVIEW OF FLOW OF SERVICES FROM NACDO TO PERIPHERAL HEALTH CENTRES.

Miany of the ESIC hospitals come in the category of S4-ICTC and need  to develop linkages
with thair designated SACS for delivery of HIV related serdees,
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